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PETITION FOR REVIEW
ISSUES PRESENTED

This petition presents two important, recurring issues on
which Court of Appeal opinions conflict.

1. A property insurance policy excludes coverage for
damage to a building’s interior caused by intruding rain unless a
covered cause of loss first damages the building’s “roof” and the
damage allows the rain to enter. When a building’s roof is being
constructed, repaired, or replaced and is incapable of protecting
the interior from rain, does it constitute a “roof” within the
meaning of the policy?

2. When a contractor places tarps over an unfinished
roof to temporarily protect the interior from rain, and the wind
blows the tarps off the unfinished roof, has the “roof” suffered
damage within the meaning of the policy? In other words, are the

tarps part of the “roof”?

INTRODUCTION

Defendant Farmers Insurance Exchange (Farmers) issued
a property insurance policy to plaintiff 11640 Woodbridge
Condominium Homeowners’ Association (HOA). The policy
excluded damage to the condominium building caused by any
form of water, with an exception providing that Farmers will pay
for “[w]ater damage to the interior of any building or structure
caused by or resulting from rain, . . . whether driven by wind or
not, if [] . . . [1] [t]he building or structure first sustains

damages by a Covered Cause of Loss to its roof or walls through



which the rain . . . enters.” (1 AA 132.) We refer to the quoted
language as the “water damage exception.”

The issues presented here concern the meaning of “roof” as
used in the final clause of the water damage exception, issues on
which the California appellate courts have issued conflicting
decisions.

The HOA hired a roofing contractor to replace the
condominium building’s roof. Farmers and the HOA agree the
contractor’s performance was negligent. The contractor began
work by removing most of the roof’s membrane, exposing the
underlying layers (roof decking or sheathing) to the elements. A
rainstorm hit and water permeated the underlying layers,
causing damage to the interior of the building. The contractor
continued the roof replacement work and, before a second
rainstorm hit, covered the roof with tarps. Wind blew the tarps
off the building, and rain again entered the building, through the
unfinished roof, and damaged its interior.

Farmers denied the HOA’s claim for coverage for the
interior damage on the grounds, among others, that the policy
excluded coverage for water damage and negligent workmanship.
The HOA then filed this action for breach of contract and breach
of implied covenant of good faith and fair dealing (bad faith). The
trial court granted summary judgment for Farmers, finding the
policy’s exclusion for water damage applied and the water
damage exception did not apply.

In a published opinion, the Court of Appeal reversed. In the

process, the court decided two recurring issues in ways that



directly conflict with two other appellate opinions on the same
1ssues, one published and one unpublished.

The Court of Appeal first held that the unfinished roof on
the HOA’s building, from which the outer layers had been
removed and which was incapable of protecting the building’s
interior from rain, was a “roof” within the meaning of the policy.
Accordingly, the water damage exception—which requires
damage to the “roof”—might apply.

This holding conflicts with the holding in Holesapple v.
Aetna Cas. and Sur. Co. (Apr. 29, 2002, C033615) 2002 WL
749198 [nonpub. opn.] (Holesapple). The court there, construing
the same policy language, held that an incomplete roof in the
process of being repaired i1s not a “roof” within the meaning of the
policy’s water damage exception. According to Holesapple, the
risk that rain might penetrate a permeable roof-in-progress and
damage the interior is not a risk the policy covers. The water
damage exception contemplates damage to an intact, functioning
roof capable of protecting the interior from rain intrusion.

Having concluded that the building did have a “roof” within
the meaning of the policy, the Court of Appeal in this case next
held the tarps that the contractor had placed over the roof to
temporarily shield it from the weather formed part of the “roof.”
Thus, when the wind, a covered cause of loss, blew the tarps
away, the wind damaged the “roof” within the meaning of the
water damage exception.

This holding conflicts with Diep v. California Fair Plan
Assn. (1993) 15 Cal. App.4th 1205 (Diep). The court in Diep,




construing similar policy language, held that plastic sheeting
placed on a roof for temporary protection from the elements is not
a part of the roof. Thus, damage to the tarps does not constitute
damage to the “roof” and does not trigger the water damage
exception.

A number of courts elsewhere have cited Diep with

approval and followed it. (See pp. 21-23, post.) The Court of

Appeal here, however, saw things differently: “[W]e reject the
contrary analysis of Diep.” (Typed opn. 22, fn. 6.) The Court of

Appeal opted to follow other out-of-state authorities holding that
a tarp forms a part of the roof for purposes of similar policy

language. (Typed opn. 18-22))

The Court of Appeal thus accomplished what is probably a
rare feat: publishing an opinion that conflicts with two other
California appellate opinions on two different issues.

And both issues are recurring. Judging from the cases in
California and elsewhere, many discussed in this petition, it is
common for a rainstorm to strike while a roof is under
construction or undergoing repairs, at a time when the roof is
unfinished and permeable to water. And it is common for wind to
blow a temporary, protective tarp or sheeting off the structure,
allowing rain to penetrate the unfinished roof.

Insurers and insureds alike throughout the state would
benefit from this Court’s definitive answers to the questions
whether, under the policy language at issue here, an unfinished,
permeable roof qualifies as a “roof” within the meaning of the

water damage exception and, if so, whether the “roof” suffers



damage when the wind blows away a tarp placed over the
unfinished roof for temporary protection. The Court’s answers
will determine whether the interior water damage to the building
in this case and similar damage to buildings in countless other
cases 1s a covered loss.

The Court should grant review, answer the questions, and
spare insurers, insureds, and lower courts from further

uncertainty and litigation over these important, recurring issues.

STATEMENT OF THE CASE
A. The property damage

For purposes of this petition only, Farmers accepts as true
the following facts recited in the Court of Appeal’s opinion.

The HOA hired Nelson Alcides Bardales, doing business as
Local Roofer (contractor), to replace the roof on its condominium

building. (Typed opn. 2—3.) The contractor began work by

removing about 80 percent of the roof membrane. (Typed opn. 3.)

His plan was to replace those portions of the underlying plywood
sheets that showed evidence of dry rot, and then install new

layers of the membrane. (Typed opn. 3—4.) Removal of the

membrane exposed the underlying insulation and plywood to the

elements. (Typed opn. 4.)

On October 4, 2021, a rainstorm damaged the exposed
insulation and plywood. (Typed opn. 4.) As a result, water

entered about half of the condominium units. (/bid.)

Following the rainstorm, the contractor “had to remove and
replace about 80 percent of the insulation and plywood. He then

added a layer of ‘base paper’ and ‘base felt,” hot-mopped and



tarred much of the roof, and covered the entire roof with tarps

before the next rain was expected.” (Typed opn. 4.)

“[A] second heavy rainstorm on about October 25, 2021
blew off some of the tarps and penetrated the exposed felt layer.
As a result, water entered all of the condominium units, causing

significant damage.” (Typed opn. 4.)

B. The HOA’s claim and Farmers’ denial

“The HOA was insured under a Condo/Townhome Premier
Policy (policy) written by Farmers for the period October 14, 2020
to October 14, 2021.” (Typed opn. 4.) The policy, subject to its

terms, conditions, limitations, and exclusions, covered “direct
physical loss of or damage to Covered Property,” which included
the HOA’s building, “caused by or resulting from any Covered
Cause of Loss.” (1 AA 120; see typed opn. 4.)

The HOA submitted claims under the policy for water
damage after the October 4 storm and again after the October 25
storm. (Typed opn. 5.)

In response to the claims, Farmers hired a construction
services company to inspect the roof. The inspector reported to
Farmers that the contractor had “failed to follow industry
standards by removing nearly the entire roof membrane at once,
rather than in small sections. [The contractor] did not have the
capacity to quickly tar the areas where the roof had been
removed, and tarps placed over the building did not provide
sufficient temporary rain protection. The building thus was
completely exposed during subsequent rainstorms.” (Typed opn.

5-6.
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Based on the inspector’s report, Farmers denied the HOA’s
claims. Farmers relied on two exclusions in the policy, referred to
as the “water damage exclusion” and the “faulty workmanship

exclusion.” (Typed opn. 5.)

The water damage exclusion provided that Farmers will
not pay for loss or damage caused directly or indirectly by

b AN13

“[w]ater, in any form” “regardless of any other cause or event that
contributes concurrently or in any sequence to the loss.” (1 AA
131-132.) However, the water damage exception provided that
Farmers will pay for “[w]ater damage to the interior of any
building or structure caused by or resulting from rain, . . .
whether driven by wind or not, if [] . . . [Y] [t]he building or
structure first sustains damages by a Covered Cause of Loss to
its roof or walls through which the rain . . . enters.” (1 AA 132.)
The faulty workmanship exclusion (titled “Negligent
Work” in the policy) provided that Farmers will not pay for loss
or damage “caused by or resulting from” “[flaulty, inadequate or
defective [1] . .. [Y] [p]lanning, zoning, development, surveying,
siting [Y] . . . [] [and] workmanship, repair, construction, [or]
renovation.” (1 AA 134.) However, “if an excluded cause of

loss . . . results in a Covered Cause of Loss,” Farmers “will pay for

the loss or damage caused by that Covered Cause of Loss.” (Ibid.)

C. The summary judgment for Farmers

Following Farmers’ denial of the HOA’s claims, the HOA

filed this action against Farmers, alleging breach of contract and

11



bad faith.l (1 AA 7-15.) According to the complaint, the
contractor “removed the entire top layer of the building’s roof
down to the plywood decking that served as the roof’s foundation.
Because the roof was not fully protected from the elements, when
storms hit the area on October 4 and 25, ‘the building’s roof was
damaged|[,] ultimately resulting in water intrusion to the walls
and its interior.” Specifically, ‘{m]any of the complex’s 31 units
suffered collapsed ceilings and water-logged walls, forcing the
residents to move out. The common areas and great room also

b

suffered extensive damage.”” (Typed opn. 7.)

Farmers moved for summary judgment. The parties agreed
that the contractor had been negligent and that his negligence
was the “efficient proximate cause” or predominating cause of the
interior damage. (1 AA 8-9 [HOA’s complaint], 38 [Farmers’
motion for summary judgment]; 2 AA 324 [HOA’s opposition to
motion for summary judgment]; see 3 AA 667, 669 [court quotes
HOA'’s interrogatory responses, which asserted the roof was
damaged by the contractor’s “flawed” and “faulty” process of
removing the entire top layer of the roof down to the roof decking

rather than removing it part by part]; typed opn. 16 [HOA argues

the roof was damaged by the contractor “ ‘stripping down the
existing roof and exposing it to rain’ ’].)
The HOA sought to avoid the faulty workmanship exclusion

by arguing that “workmanship” refers only to the finished

1 The HOA also alleged a claim for professional negligence
against the contractor (1 AA 15), “whose faulty processes of
construction during the roof renovation set the sta[g]e for the
water intrusions.” (1 AA 8.) That claim is not at issue here.

12



product of the contractor’s labors, not to the plan or process by
which the contractor accomplishes his work. (2 AA 330-334; see
3 AA 670 [court summarizes HOA’s argument]; typed opn. 25

[same].) Thus, in the HOA’s view, the roof sustained damage
from a covered cause of loss—the contractor’s negligent plan or
process—which triggered the water damage exception. (2 AA
324.) The HOA relied on Allstate Ins. Co. v. Smith (9th Cir. 1991)
929 F.2d 447 (Allstate), in which the Ninth Circuit found the

term “workmanship” was ambiguous and construed it not to

include a faulty plan or process of work. (Id. at pp. 449—-450.)

The trial court rejected the HOA’s argument and the Ninth
Circuit’s reasoning in Allstate. Citing a number of California
cases (3 AA 671-673), the trial court ruled that the faulty
workmanship exclusion is unambiguous; it excludes coverage for
both a contractor’s faulty process or plan and a faulty or defective
finished product. (3 AA 674.) Because the HOA agreed that the
contractor’s faulty process or plan, an excluded cause of loss,
caused the roof damage and allowed rain to enter the structure,
the court found no disputed material fact. The faulty
workmanship exclusion barred coverage, and the water damage
exception did not apply because the roof damage resulted from
faulty workmanship, which was not a covered cause of loss. (3 AA
668, 674.)

Having properly denied the claims for non-covered losses,
Farmers could not be liable for either breach of contract or bad

faith. (3 AA 674—-676.) Accordingly, the trial court granted

13



summary judgment for Farmers. (3 AA 676, 695.) The HOA
appealed.

D. The Court of Appeal’s opinion

In its published opinion, the Court of Appeal reversed the
judgment for Farmers. We discuss the opinion at length in the
Legal Argument section below. Here, we briefly describe the
court’s key rulings and rationales.

1. The court rejected Farmers’ argument that the HOA’s
building “had no ‘roof” at all” (RB 25) when rain entered the
structure because the roof had been stripped down to layers that
were inadequate to protect the structure from rain intrusion.
According to the court, “a common sense meaning of ‘roof” ”
includes a roof undergoing repairs from which outer layers have
been removed. (Typed opn. 22.)

2. The Court of Appeal declined to follow the Ninth
Circuit’s decision in Allstate. (Typed opn. 25-27.) The Court of

Appeal agreed with the trial court and with Farmers that
“‘workmanship’ unambiguously refers both to the way a
contractor creates a finished product and the finished product

itself.” (Typed opn. 26.) “[B]oth are excluded under the policy if

they are direct causes of loss.” (Typed opn. 25, fn. 7.)

3. Though the parties had agreed faulty workmanship,
as the Court of Appeal defined it, was the efficient proximate
cause of the HOA’s water damage (see ante, p. 12), the court held
the water damage exception would apply if any covered cause of
loss also contributed to roof damage that allowed rain to enter

the structure. Thus, unless Farmers could prove the damage to

14



the roof “resulted entirely from [the contractor’s] alleged
negligence” and not also from a covered cause, Farmers was not

entitled to summary judgment. (Typed opn. 28, emphasis added.)

4. The court ruled the evidence raised a triable issue
whether the “roof damage was caused not only by [the
contractor’s] alleged negligence, but also by wind and rain.”

(Typed opn. 27.) Though no evidence suggested wind had

damaged the roof, the court cited evidence that before the second
storm, the contractor had placed tarps over the structure to
protect it from further damage and that wind later blew the tarps
off the structure. In the court’s view, the wind thereby damaged
the “roof.” The court acknowledged that its holding conflicted
with a ruling on the same point in Diep, supra, 15 Cal.App.4th
1205. (Typed opn. 22, fn. 6.)

5. Having concluded the evidence supported a finding
that the wind damaged the roof when it blew off the tarps, i.e.,
that the contractor’s negligence was not necessarily the sole
cause of roof damage, the court concluded “there are triable
issues of fact as to whether the water exclusion applied in the

present case.” (Typed opn. 22.)

LEGAL ARGUMENT

This Court should grant review to address two
important, recurring issues on which the Court of
Appeal decisions conflict.

This Court may, and often does, grant review “[w]hen
necessary to secure uniformity of decision or to settle an

important question of law.” (Cal. Rules of Court, rule 8.500(b)(1).)

15



The Court of Appeal’s opinion in this case directly conflicts with
two prior appellate opinions on two different, recurring issues of
great importance to property insurers and their insureds.

The first issue is whether a roof that is under construction
or being replaced or repaired and thus unfinished and incapable
of protecting the structure from rain intrusion, constitutes a
“roof” within the meaning of the policy’s water damage exception.

Assuming such a roof-in-progress constitutes a “roof” for
purposes of the policy, the second issue is whether a tarp placed
over the unfinished roof to temporarily protect the structure from
rain intrusion constitutes a part of that roof, such that damage to
the tarp amounts to damage to the “roof” within the meaning of
the water damage exception.

Courts around the country have reached conflicting results
on these issues. Now, with the issuance of the Court of Appeal’s
opinion in this case, California courts have likewise reached
conflicting results. This Court’s guidance is urgently needed.

Below, we summarize the prior California appellate
opinions on the issues. We then explain the Court of Appeal’s

opinion in this case and the conflicts it has created.

A. Mitchell: Temporary plastic sheeting
constitutes a part of the roof for purposes of the
water damage exception.

In Mitchell v. California Fair Plan Ass’n (June 23, 1989,
B036881) 1989 WL 68514, review den. and opn. ordered nonpub.
Sept. 7, 1989 (Mitchell) [previously published at 211 Cal.App.3d

979], a contractor in the process of replacing the insureds’ roof

16



covered the unfinished portions with plastic sheeting.2 (Id. at p.
*4.) During a storm, wind created openings in the sheeting. Rain
entered through the openings and through the unfinished
portions of the roof, damaging the building’s interior. (Id. at pp.
*4-75.)

The insureds’ policy excluded “coverage for loss to property
within a building caused by rain ‘unless the direct force of wind
or hail damages the building causing an opening in a roof or wall
and the rain . . . enters through this opening.”” (Mitchell, supra,

1989 WL 68514, at p. *1.) The policy did not define “roof.” (1bid.)

The issue on appeal was “whether plastic sheeting used to
cover a temporary opening in the roof of plaintiffs’ residence
during remodeling constituted a ‘roof within the meaning of their

homeowner insurance policies.” (Mitchell, supra, 1989 WL 68514,

2 Cognizant of California Rules of Court, rule 8.1115, we do not
“rely on” the depublished opinion in Mitchell as legal authority
but discuss it because (1) as explained below, the Court of Appeal
in Diep also discussed it, and (2) it demonstrates that the issue
presented here is recurring and the courts have reached
inconsistent results. (Conrad v. Ball Corp. (1994) 24 Cal.App.4th
439, 443, fn. 2, 444 [“The message from the Supreme Court seems
to be that unpublished opinions may be cited if they are not
‘relied on’ ”’]; see People v. Saunders (1993) 5 Cal.4th 580, 607
(dis. opn. of Kennard, J.) [citing unpublished opinions to show a
conflict among appellate opinions].) As Retired Justice Werdegar
has explained: “[I]f there are unpublished cases that are in
conflict, even though you can’t cite them in argument, you can
tell us they exist. It does make us realize that the courts need
guidance even if they are not publishing their conflict. So we
want to straighten that out.” (Johnson & Tuttle, Keynote Address:
A Conversation with the Honorable Kathryn Mickle Werdegar,
Justice of the California Supreme Court (2015) 24 Competition: J.
Anti. & Unfair Competition L. Sec. State Bar Cal. 70, 74.)

17



at p. *1.) Finding the word “roof” to be ambiguous, the court
construed it to include the plastic sheeting. (Id. at p. *3.) The
court reasoned that construing “roof” to “include normally
adequate temporary coverings installed during repair or
remodeling” was a “plausible” reading of the policy. (Ibid.) “[T]he
insureds could reasonably expect, absent policy language to the
contrary, that the contents of their home would be protected
under the policies from rain damage caused by the impact of wind
upon normally adequate temporary coverings used during repair
or remodeling.” (1bid.)

The Mitchell court cited no California case on point and
acknowledged “decisions to the contrary in other jurisdictions.”

(Mitchell, supra, 1989 WL 68514, at p. *3.)

B. Diep: Temporary plastic sheeting does not
constitute a part of the roof for purposes of the
water damage exception.

In Diep, the insured owners of a warehouse hired a
contractor to repair the roof. The contractor removed part of the
roof and covered the opening with plastic sheeting. During two
rainstorms, the wind blew open the sheeting, allowing rain to
enter the structure and damage the warehouse tenant’s property.

(Diep, supra, 15 Cal.App.4th at p. 1206.)

The policy covered the tenant’s property in the warehouse
but excluded coverage for loss to property in the warehouse
caused by rain, unless the building “shall first sustain an actual
damage to roof or walls by the direct action of wind or hail.”

(Diep, supra, 15 Cal.App.4th at p. 1208.) In the event of such

18



actual damage, the insurer “shall be liable for loss to the interior
of the building(s) or the property covered therein as may be
caused by rain, . . . entering the building(s) through openings in
the roof or walls made by direct action of wind or hail[.]’” (Ibid.)

The insurer denied the tenant’s claim, and the tenant sued
the insurer.2 The trial court granted the insurer’s motion for

summary judgment. (Diep, supra, 15 Cal.App.4th at p. 1207.)

The central issue on appeal in Diep, as in Mitchell, was
whether the plastic sheeting constituted a part of the roof: “If the
plastic sheeting constituted a roof, coverage ensues, because it is
undisputed that the wind blew the sheeting open, allowing the
rain to enter and cause the damage.” (Diep, supra, 15

Cal.App.4th at p. 1208.) The tenant argued that because the

same insurer had lost on the same issue in Mitchell, the insurer
should be collaterally estopped to deny that the plastic sheeting
constituted a part of the roof. (/bid.)

The Court of Appeal rejected the collateral estoppel
argument, rejected the reasoning and result in Mitchell, and
affirmed the judgment for the insurer. After citing several
dictionary definitions of “roof,” the court explained that a
temporary covering is not a roof within the meaning of the policy:

We could go on, but a roof is commonly considered to
be a permanent part of the structure it covers. “Roof”
1s not an ambiguous or vague word. The plastic
sheeting was used here because part of the roof had

3 The opinion does not expressly state the insurer denied the
claim. But since the tenant sued the insurer, one may safely
assume the claim was fully or partly denied.

19



been removed. The breach in the roof was not caused
by wind or hail, but by the workmen who removed
that portion of the roof needing repair. The
construction contract said, “This building requires
the removal of the roofing of a quarter of the
building.” It provided that in case of rain, [the
contractor] would “place plastic sheeting on the open
area of the roof.” Mitchell notwithstanding, everyone
connected to this project, including the insured,
realized part of the roof was missing, and could not
have considered the plastic sheeting constituted
anything other than a nonstructural band-aid. The
parties to the insurance contract could not have
originally intended the result plaintiff seeks here.

(Diep, supra, 15 Cal.App.4th at pp. 1208-1209.)

The Diep court cited as persuasive two out-of-state cases
that the Mitchell court had declined to follow. (Diep, supra, 15
Cal.App.4th at pp. 1209-1210 [discussing Camden Fire Ins. Ass’n
v. New Buena Vista Hotel Co. (Miss. 1946) 24 So.2d 848

(Camden), and New Hampshire Ins. Co. v. Carter
(Fla.Dist.Ct.App. 1978) 359 So.2d 52 (New Hampshire)].)

In Camden, the court held that a roof under construction or
reconstruction does not become a “roof,” as the term is commonly
understood, unless and until it 1s adequate to protect against all
risks of wind and rain that could reasonably be anticipated.

(Camden, supra, 24 So.2d at p. 850.)

In New Hampshire, the insureds had removed the shingles
from their roof and had partly covered the wood decking with tar
paper, after which a rainstorm hit. The rain leaked under the tar

paper and through the wood decking, resulting in damage to the
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structure and its contents. (New Hampshire, supra, 359 So.2d at

p. 53.) Citing Camden, the New Hampshire court held any
damage to the roof was caused by the insureds’ disassembly of
the roof, not by the covered perils of wind or hail. (Id. at p. 54.)
The Diep court was “persuaded by Camden and New
Hampshire that, under the circumstances of the instant matter,
the word ‘roof” could not have been reasonably construed by the
parties to include a temporary cover of plastic sheeting.” (Diep,

supra, 15 Cal.App.4th at p. 1210.) The court distinguished

another out-of-state case in which the insured had purchased the
policy specifically to cover a construction project, and the policy
extended coverage to “ ‘materials, equipment, supplies and
temporary structures of all kind, incident to the construction of
said building[.]’” (Ibid. [distinguishing Homestead Fire Ins. Co. v.
DeWitt (Okla. 1952) 245 P.2d 92].)

The Diep court concluded: “In the context of this building
and this policy, plastic sheeting is not a roof. . . . The policy, by its
terms, did not cover the occurrence.” (Diep, supra, 15 Cal. App.4th

at p. 1211.)

Courts elsewhere have found Diep persuasive. For example,

in Aginsky v. Farmers Ins. Exchange (D.Or. 2005) 409 F.Supp.2d

1230, rain penetrated a tarp that temporarily covered a roof

during reconstruction. (Id. at p. 1231.) The Farmers policy at

1ssue there included language similar to the language at issue
here, providing that “Farmers will not pay for damage to the
interior of any building or structure caused by rain unless the

building or structure first sustains damage by a ‘Covered Cause
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of Loss to its roof or walls.”” (Id. at pp. 1233—1234, original

emphasis.) In a section of the opinion titled “Meaning of

‘Roof,” ” the district court quoted Diep and explained: “I am
persuaded by the authority cited by Farmers, and in particular
by Diep. A ‘roof’ is a permanent structure, according to its
commonly understood meaning, and is not an ambiguous term. A
temporary structure consisting of wooden framing and a plastic
tarp would not be considered a ‘roof’ by any reasonable person.
The policy language anticipates coverage of a completed,
permanent roof, not one in the process of repair and temporarily

covered awaiting completion of the repairs.” (Id. at p. 1236.) The

court granted summary judgment for Farmers, holding the policy
did not cover the interior water damage. (Ibid.)

Similarly, the Fourth Circuit cited and quoted Diep for the
proposition that the term “roof,” as used in a similar insurance
policy provision, was neither vague nor ambiguous and did not
apply to plywood sheeting and felt paper covering a building
during roof reconstruction. (Charter Oak Fire Ins. v. Carteret
County Bd. of Com’rs (Jul. 12, 1996, 95-2858) 1996 WL 389480, at
p. *4 [nonpub. opn.], 91 F.3d 129 [table].)

The Tenth Circuit has described Diep, Camden, and New

Hampshire as “persuasive” and “well-reasoned.” (Interior
Shutters, Inc. v. Valiant Ins. Co. (Dec. 28, 2000, 00-6122) 2000
WL 1879129, at p. *3 [nonpub. opn.], 242 F.3d 389 [table].) “In

each case, the courts construed similar policy provisions to hold
that a ‘roof’ does not include a temporary structure such as the

plastic sheeting involved here.” (Ibid.; accord, 331 South County
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Road Corp. v. Greenwich Insurance Company (S.D.Fla., Dec. 20,
2021, No. 20-81742-CIV) 2021 WL 10256976, at p. *5 [nonpub.

opn.] [citing Diep for the proposition that “damage to protective
plastic tarp is not damage to roof”’; “Rain intrusion through a roof

that has been removed is not a covered loss”].)4

C. Holesapple: An unfinished roof under
construction is not a “roof” for purposes of the
water damage exception.

In Holesapple, supra, 2002 WL 749198, the insureds were

replacing the roof on their bowling alley.2 When portions, but not
all, of the roof had been replaced, rain entered the building
through the unfinished portions and damaged the interior. (Id. at
p. *2.) The insureds’ policy excluded coverage for damage to the

4 Other cases have reached the same conclusion as Diep without
citing it. (See, e.g., George H. Rudy Funeral Home, Inc. v.
Westfield National Insurance Company (E.D.Mich. 2024) 735
F.Supp.3d 850, 858, app. dism. (6th Cir., Aug. 30, 2024, No. 24-
1560) 2024 WL 4481312 [“The policy’s text is clear and
unambiguous: rainwater damage is covered only if the roof ‘first
sustains damage by a Covered Cause of Loss.”. .. But it is
undisputed that the storm did not damage the roof; only the
temporary materials, not the roof itself, were dislodged. . . . [T]he
temporary materials were not part of the covered ‘roof.” ”’]; Lobell
v. Graphic Arts Mut. Ins. Co. (N.Y.App.Div. 2011) 921 N.Y.S.2d
306, 308 [“the tarps that had been placed over the openings in the
first floor ceiling of their building did not come within the
definition of the term ‘roof” as used in the ‘windstorm or hail’
provision of the policy, which provided that damage to personal
property caused by rain was not covered unless the rain entered

the home as a result of wind or hail causing an opening in a
‘roof’ ’].)

5 We discuss this nonpublished opinion to demonstrate a
recurring issue on which the cases conflict. (See ante, p. 17, fn. 2.)
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interior of the building caused by rain unless “ ‘[t]he building or
structure first sustains damage by a Covered Cause of Loss to its

b

roof or walls through which the rain . . . enters.”” (Ibid., emphasis
omitted.) The insurer denied the insureds’ claim for the interior
water damage, and the insureds sued the insurer for breach of
contract and bad faith. (Zbid.)

The trial court granted the insurer’s motion for a judgment
of nonsuit, agreeing with the insurer “that a roof in the process of
construction, through which rain entered, was not the type of
permanent roof that can be damaged, as contemplated by the

policy, for purposes of the exception to the limitation on

coverage.” (Holesapple, supra, 2002 WL 749198, at p. *1.)

The central issue on appeal in Holesapple was “whether a
roof in the process of construction is a ‘roof’ that can be damaged
as contemplated by the policy.” (Holesapple, supra, 2002 WL
749198, at p. *4.) Quoting Diep, the court held an incomplete roof

1s not a “roof” subject to damage within the meaning of the policy:

The policy required that the roof first be damaged,
through which the rain entered, in order to cover rain
damage to the building’s interior. But the roof had
not been completed, and the rain went through it
because it was uncompleted . . . . The policy clearly
meant that a completed roof had to be damaged, not
that water could pass through a roof in the process of
construction for purposes of coverage.

(Holesapple, supra, 2002 WL 749198, at p. *5; see id. at p. *1

[“the policy clearly meant that the rain loss had to result from
damage to a permanent roof, not a roof still in the process of

construction, in order to be covered”].)
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The court affirmed the judgment of nonsuit for the insurer
because the interior damage to the building “did not result from
the rain entering through a damaged roof, but from rain entering
through an uncompleted roof. This was outside the risk protected

by the policy.” (Holesapple, supra, 2002 WL 749198, at p. *1.)

In Kalamazoo Acquisitions, L.L.C. v. Westfield Ins. Co., Inc.
(W.D.Mich. 2003) 266 F.Supp.2d 675, revd. on other grounds (6th
Cir. 2005) 395 F.3d 338, the district court cited and followed

Holesapple: “[T]he instant case i1s dealing with an uncompleted
roof in the process of being replaced, not a permanent roof in the
process of improvements. [Citing Holesapple.] Therefore, this was
a risk outside the scope of the policy, as the policy clearly meant
that the damage had to result from the damage to a permanent
roof, not a roof still in the process of construction, in order to be

covered.” (Id. at p. 680.)

D. The Court of Appeal’s opinion in this case
conflicts with Holesapple.

The Court of Appeal here began its analysis by addressing
Farmers’ argument that the partially completed roof on the
HOA'’s building was “no ‘roof” at all” within the meaning of the
water damage exception. (RB 25.) Because there was no roof,
Farmers contended, rain could not have entered through damage
to the “roof” and the water damage exception could not apply.

The Court of Appeal acknowledged that the roof was
“unwaterproofed” and “incomplete” when the rain entered (typed
opn. 8), but disagreed that the structure lacked a roof. The court

noted the policy did not define “roof,” and “a common sense
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meaning of ‘roof’ ” includes a roof undergoing repairs from which

outer layers have been removed. (Typed opn. 22.) Citing out-of-

state authorities, the court decided: “[T]he remaining layers of
roof, even without the roof membrane, were sufficient to
constitute a ‘roof’ within the meaning of the policy.” (Typed opn.
23

The court’s holding on this point conflicts with Holesapple’s
ruling that an unfinished roof, i.e., a roof to which “more layers of
material still have to be applied to complete it” (Holesapple,
supra, 2022 WL 749198, at p. *5), 1s not a roof within the

meaning of the water damage exception. The risk that rain will
penetrate an “unwaterproofed” and “incomplete” roof is “outside
the risk protected by the policy.” (Id. at p. *1.)

Holesapple’s holding makes sense. A reasonable insured
reading the water damage exclusion and its exception would
understand that the policy is protecting against the risk that a
covered outside force or peril, such as lighting, wind, or a tree
branch, will damage an otherwise intact and functioning roof,
thereby compromising the roof’s integrity and allowing rain to
enter the interior.

The policy cannot reasonably be understood to protect the
insured against the risk that rain will penetrate a roof under
construction, which is unfinished and incapable of shielding the
structure from the elements. It is a virtual certainty that rain
will penetrate such a roof. The only uncertainty, or risk, involved
is whether rain will fall while the roof is unfinished. But the

insurer is not agreeing to protect against the risk of a rainstorm:
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“The policy clearly meant that a completed roof had to be
damaged, not that water could pass through a roof in the process
of construction for purposes of coverage. It is one thing to insure
against damage to a completed roof; it is quite another to insure
against the weather—which, in effect, insurance against rain
passing through an uncompleted roof would be.” (Holesapple,

supra, 2002 WL 749198, at p. *5.)

E. The Court of Appeal’s opinion in this case also
conflicts with Diep.

Having concluded that the roof’s unfinished condition did
not defeat application of the water damage exception, the Court
of Appeal next turned to the question “whether rain entered the
property through ‘damage’ to the roof caused by a ‘Covered Cause
of Loss,” as required to restore coverage under the exception.

(Typed opn. 23.)

In answering this question, the Court of Appeal declined to

follow the Ninth Circuit’s decision in Allstate. (Typed opn. 25—-27.)

The Court of Appeal agreed with the trial court and Farmers that
“workmanship” is not ambiguous. “ {W]orkmanship’
unambiguously refers both to the way a contractor creates a

finished product and the finished product itself.” (Typed opn. 26.)

Thus, the court concluded, the faulty workmanship
exclusion bars coverage for losses resulting from either a faulty
work process (e.g., failure to properly plan the work or to protect
the roof during construction) or a faulty finished product (a
defective roof). “[B]oth are excluded under the policy if they are
direct causes of loss.” (Typed opn. 25, fn. 7.)
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Because the parties had agreed that faulty workmanship,
as the Court of Appeal ultimately defined it, was the efficient
proximate cause of the HOA’s interior water damage (see ante,

p. 12), the Court of Appeal could have, and should have, ended its
analysis at that point. It should have affirmed the summary
judgment on the ground the water damage exception did not
apply because, even if the building had a “roof,” no "Covered
Cause of Loss” damaged it.

The court, however, continued without discussing efficient
proximate cause. The court ruled the water damage exception
applied if a covered cause of loss combined with an excluded
cause of loss to damage the roof and allow rain to enter the
structure. Thus, according to the court, unless Farmers could
prove the roof’s damage “resulted entirely from [the contractor’s]
alleged negligence,” and not partly from a covered cause, Farmers
was not entitled to summary judgment. (Typed opn. 28, emphasis

added.)

In the court’s view, the evidence raised a triable issue
whether the “roof damage was caused not only by [the
contractor’s] alleged negligence, but also by wind and rain.”

(Typed opn. 27, emphasis added.) The court cited evidence that

before the second storm, the contractor had placed tarps over the
structure to protect it from further damage and that wind later

blew the tarps off the structure. (Typed opn. 4.) According to the

court, the wind-blown damage to the tarps constituted damage to

the “roof,” and Farmers had not presented evidence to rule out
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the possibility that the damaged tarps contributed to the interior
water damage. (Typed opn. 27.)

The court’s reference to rain as a possible cause of the roof
damage was puzzling. Rain is a form of water, and the policy
excludes losses caused by “[w]ater, in any form” unless a covered
cause of loss first damages the roof and allows water to enter the
structure. (1 AA 132.) If rain and contractor negligence, two
excluded causes, combined to damage the roof, the water damage
exception would not restore coverage.

The court, however, also mentioned wind as a possible
cause of roof damage. Unlike rain and contractor negligence,
wind is not an excluded cause of loss. But wind could trigger the
water damage exception only by damaging the “roof.” The
evidence showed that wind blew off the tarps that the contractor
had placed over the unfinished roof before the second storm.
Thus, assuming the tarps were “damaged” when they were blown
off, coverage depended on whether the tarps were part of the

“roof.”8

6  The Court of Appeal overlooked the fact that no tarps had
been placed on the unfinished roof before the first storm on
October 4. (See typed opn. 4.) Consequently, even if the
unfinished roof constituted a “roof” within the meaning of the
policy and even if that roof suffered damage through which rain
entered the structure during the first storm, wind was not
involved. The only possible causes of that damage—rain and
contractor negligence—were both excluded, so the water damage
exception could not have applied to interior damage resulting
from the first storm. (See Fourth St. Place v. Travelers Indem. Co.
(Nev. 2011) 270 P.3d 1235, 1240-1241 [tarps placed on exposed
roof after rain started and then blown off did not constitute a
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The Court of Appeal acknowledged the holding in Diep and
similar holdings in a number of out-of-state cases that a
temporary tarp placed on top of a building is not a part of the

roof. (Typed opn. 16-18.) Yet, on facts indistinguishable from

those in Diep, the Court of Appeal here expressly rejected Diep’s

analysis (typed opn. 22, fn. 6 [“we reject the contrary analysis of

Diep”]), and chose to follow non-California authorities holding
that a tarp placed over an unfinished roof under construction is
part of the roof for purposes of the water damage exception.

(Typed opn. 18-22.)

Having concluded the evidence supported a finding that the
wind, a covered cause of loss, damaged the “roof” when it blew off
the tarps and thus that the contractor’s negligence was not the
sole possible cause of roof damage, the Court of Appeal concluded
“there are triable issues of fact as to whether the water exclusion

applied in the present case.” (Typed opn. 22.) This conclusion is

dubious. Of the three possible causes of “roof” damage the Court
of Appeal identified, two (rain and contractor negligence) were
not covered causes and the third (wind) did not damage the roof;

it blew away the tarps.

“roof” under the policy and, in any event, did not sustain wind
damage before the interior damage occurred].)
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CONCLUSION

The Court of Appeal’s published opinion directly conflicts
with the California appellate decisions in Holesapple and Diep
(not to mention well-reasoned decisions in other jurisdictions) on
two different, recurring issues. This Court should grant review

and resolve the conflicts.

May 6, 2025 HORVITZ & LEVY LLP
MITCHELL C. TILNER
KAREN M. BRAY
WOOLLS PEER DOLLINGER
GREGORY B. SCHER
GAIL S. COOPER

By: WC%

Mitchell C. Tilner

Attorneys for Defendant and Respondent
FARMERS INSURANCE
EXCHANGE

31



CERTIFICATE OF WORD COUNT
(Cal. Rules of Court, rule 8.504(d)(1).)

The text of this petition consists of 6,939 words as counted

by the program used to generate the petition.

Dated: May 6, 2025

WC%

Mitchell C. Tilner

32



Court of Appeal Opinion e Case No. B333848
Second Appellate District, Division Three
Filed March 28, 2025

33



COURT OF APPEAL = SECOND DIST.

FILEID
Mar 28, 2025

EVA McCLINTOCK, Clerk
W. Lopez Deputy Clerk

CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT

DIVISION THREE

11640 WOODBRIDGE B333848

CONDOMINIUM HOMEOWNERS’

ASSOCIATION, (Los Angeles County

Super. Ct. No. 22STCV00778)

Plaintiff and Appellant,

FARMERS INSURANCE EXCHANGE,

Defendant and Respondent.

APPEAL from a judgment of the Superior Court of

Los Angeles County, Teresa Beaudet, Judge. Reversed.
Shernoff Bidart Echeverria, William M. Shernoff, Travis M.

Corby, and Cooper Johnson for Plaintiff and Appellant.
Woolls Peer Dollinger & Scher, Galil S. Cooper, and
H. Douglas Galt for Defendant and Respondent.

34



In 2021, while a building owned by appellant
11640 Woodbridge Condominium Homeowners’ Association
(HOA) was being reroofed, two rainstorms penetrated the
partially constructed roof and caused extensive interior damage.
The HOA made a claim under its condominium policy, which was
underwritten by respondent Farmers Insurance Exchange
(Farmers). Farmers denied the claim, concluding that the HOA’s
losses resulted from nonaccidental faulty workmanship, which
the policy did not cover.

The HOA then brought the present action, alleging breach
of contract and breach of the implied covenant of good faith and
fair dealing against Farmers. Farmers moved for summary
judgment, and the trial court granted the motion, concluding
there was no coverage under the condominium policy as a matter
of law.

We reverse. As we discuss, the condominium policy was an
“all-risks” policy, which covered all damage to the HOA’s property
unless specifically excluded. There are triable issues of material
fact as to whether the exclusions relied on by Farmers—the
water damage exclusion and the faulty workmanship exclusion—
preclude coverage in the present case. We thus reverse the
summary judgment.

FACTUAL AND PROCEDURAL BACKGROUND
I. The roof replacement and property damage.

In 2021, the HOA hired Nelson Alcides Bardales, doing
business as Local Roofer (Bardales), to replace the roof of the
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condominium complex building (the building).! The proposal
prepared by Bardales identified the following scope of work:

“Tear off Existing Roof Down to Wood Sheeting

“Inspect and Replace any Dry Rot Wood

“Prepare Surface to Receive New Roof System

“Build New Wood Platforms for A/C Units

“Install One Layer #28 Glass Ply(2]

“Hot Mop(3! 3 Layers #11 Glass Ply

“Install All New Vent and Pipes with 509 Roof Cement

“Hot Mop One Layer of 72 Cap Sheet Over A/C Unit
Platforms and Walls

“Install New Sheet Metal Pans Under A/C Units

“Top Mop and Seal with #5 Granite Rock”

Bardales began the job on about September 29, and over
the next five days he removed approximately 80 percent of the
roof membrane.4 Bardales intended to replace those portions of

1 All subsequent date references are to 2021 unless otherwise
stated.
2 “Glass Ply” is a roofing layer consisting of a fiberglass

membrane coated with waterproofing asphalt.
(buildsite.com/pdf/tremcoroofing/BURmastic-Glass-Ply-Product-
Data-1827310.pdf.)

3 “Hot mopping” is a method of installing a roof that involves
laying down a base layer of felt, which is then saturated with hot
liquid asphalt. (<https://cal-energy.com/perks-of-hot-mop-roofs/>
[as of March 27, 2025], archived at <https://perma.cc/8JJY-
CZVZ>.)

4 The reference to the roof membrane appears to originate in
Bardales’s deposition testimony, but nothing in the summary
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the plywood sheets that showed evidence of dry rot, and then to
install new layers of the new roof membrane. However, on
October 4, after the roof membrane was removed, there was a
rainstorm that damaged the exposed insulation and plywood. As
a result, water entered about half the condominium units.

Because of the damage caused by the rain, Bardales had to
remove and replace about 80 percent of the insulation and
plywood. He then added a layer of “base paper” and “base felt,”
hot-mopped and tarred much of the roof, and covered the entire
roof with tarps before the next rain was expected. However, a
second heavy rainstorm on about October 25, 2021 blew off some
of the tarps and penetrated the exposed felt layer. As a result,
water entered all of the condominium units, causing significant
damage.

II. The condominium policy.

The HOA was insured under a Condo/Townhome Premier
Policy (policy) written by Farmers for the period October 14, 2020
to October 14, 2021. Under the policy, Farmers agreed to pay for
“direct physical loss of or damage to Covered Property” at the
HOA'’s premises “caused by or resulting from any Covered Cause
of Loss.” The policy defined the relevant terms as follows:

—“Covered Property” includes any “[bJuilding and structure
described in the Declarations,” including “[c]Jompleted additions,”
“[p]ersonal property owned by [the HOA],” and, if not covered by
other insurance, “[a]dditions under construction, alterations|,]
and repairs to the building or structure.” “Covered Property”

judgment record or the parties’ appellate briefs describes which
layers of the roof constitute the “membrane.”
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excludes, among other things, “[p]ersonal property owned by,
used by[,] or in the care, custody[,] or control of a unit-owner.”
(Italics added.)

—*“Covered Causes of Loss” are “Risks of Direct Physical
Loss” unless the loss is “[e]xcluded in Section B” or “[I]imited in
Paragraph A.4.” (Italics added.)

The policy also contained two coverage exclusions that are
relevant to our analysis:

—Water damage exclusion: Farmers will not pay for loss or

bA 13

damage caused directly or indirectly by “[w]ater,” “regardless of
any other cause or event that contributes concurrently or in any
sequence to the loss.” However, Farmers will pay for “[w]ater
damage to the interior of any building or structure caused by or
resulting from rain, . . . whether driven by wind or not, if . . . [t]he
building or structure first sustains damages by a Covered Cause
of Loss to its roof or walls through which the rain . . . enters.”
—Faulty workmanship exclusion: Farmers will not pay for
loss or damage “caused by or resulting from” specified exclusions,
including, among others, “[flaulty, inadequate or defective . . .
[p]lanning, zoning, development, surveying, siting . . . [and]
workmanship, repair, construction [or] renovation.” (Italics
added.) However, “if an excluded cause of loss . . . results in a
Covered Cause of Loss,” Farmers “will pay for the loss or damage

caused by that Covered Cause of Loss.”
III. The insurance claim.

The HOA made a claim for water damage under the policy
on October 6, and again after the October 25 rain. As part of its
investigation of the claim, Farmers retained Pete Fowler
Construction Services, Inc. (Fowler) to inspect the HOA’s roof.
Fowler reported that Bardales failed to follow industry standards
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by removing nearly the entire roof membrane at once, rather
than in small sections. Bardales did not have the capacity to
quickly tar the areas where the roof had been removed, and tarps
placed over the building did not provide sufficient temporary rain
protection. The building thus was completely exposed during
subsequent rainstorms.

Based on Fowler’s investigation, Farmers denied the HOA’s
claim on November 1. Its denial letter said:

“[O]ur investigation found that roofing company
Local Roofer was retained for a roof replacement operation.
Local Roofer removed the existing roof down to the roof deck
sheathing before a storm approached. During the storm events,
rainwater entered into the building through the partial
remaining roof elements not intended or expected to be an
effective barrier against a rainstorm. Rainwater entered the
building through openings in the roof intentionally made by
Local Roofer during their reroof processes and not as a result of a
covered accidental event. While the roof was tarped, and a
section of the tarp blew off the roof, the blowing of a tarp off a
roof does not create an opening in the roof. Instead, the roof
sheathing with or without a tarp is not a roof and the opening in
the roof was caused by the roofers replacing the roof, not wind.
Further, Local Roofer did not meet the standard of care in their
roofing processes. Thus, the removal of roof surfacing in addition
to not being accidental, excludes faulty workmanship.
Unfortunately, your E3422-3 Condominium Property Coverage
Form excludes water in any form, and negligent work. There is
no coverage for the loss sustained.”
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IV. The present action.

The HOA filed the present action against Farmers and
Bardales in January 2022. The complaint alleged that Bardales
removed the entire top layer of the building’s roof down to the
plywood decking that served as the roof’s foundation. Because
the roof was not fully protected from the elements, when storms
hit the area on October 4 and 25, “the building’s roof was
damaged],] ultimately resulting in water intrusion to the walls
and its interior.” Specifically, “[m]any of the complex’s 31 units
suffered collapsed ceilings and water-logged walls, forcing the
residents to move out. The common areas and great room also
suffered extensive damage. The cost of remediation and repair
has been estimated at more than $3.5 million.”

As against Farmers, the HOA asserted causes of action for
breach of contract and breach of the implied covenant of good
faith and fair dealing.? Specifically, the HOA alleged that the
water exclusion to the policy did not apply because the HOA’s
building “sustained damage first to its roof and walls, through
which the rain entered.” The HOA also alleged that the faulty
workmanship exclusion did not apply because California courts
have interpreted this provision not to apply to “faulty processes”
employed by a contractor, and because the building “first
sustained damage to its roof before water entered the building.”
Therefore, “whether [the HOA’s] loss was caused by the storm or
by Local Roofer’s faulty process, or by both, the loss was covered
by the Policy,” and Farmers “knowingly and intentionally
misconstrued the Policy’s exclusions . . . to deny coverage.”

5 The HOA also asserted a cause of action against Bardales
for professional negligence.
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V. Farmers’ motion for summary judgment.

Farmers filed a motion for summary judgment in February
2023, urging that coverage was excluded by both the water
damage exclusion and the faulty workmanship exclusion. First,
Farmers noted that the HOA’s policy specifically excluded
coverage for damage caused by water unless the water damage
was caused by “a Covered Cause of Loss” to the insured’s roof or
walls. Although the damage in the present case unquestionably
was caused by water, Farmers asserted that the water did not
enter the building as the result of a covered cause of loss.
Farmers said: “In the first rain event, the water entered through
the sheathing exposed by Bardales’ removal of the entire roof at
once. It rained while the roof was off. In the second rain event,
the water entered through gaps between tarps placed as
temporary covering over unwaterproofed areas of the incomplete
roof. Covered by a tarp or not, there was no damage to the
building through which the rain entered. The rain entered
through openings intentionally created by Bardales. In
California, insurance is not available for losses that are not
fortuitous and accidental.” Further, Farmers urged: “Plaintiff
cannot defeat application of the exclusion by contending that the
roof decking or sheathing was a ‘roof’, since it admits that the
sheathing without tarps was not impervious to water
penetration. Nor does it defeat application of the exclusion if
Plaintiff contends that the tarps were blown off the unfinished
roof by wind (contrary to Bardales’ personal percipient
observation). A tarp is not a roof as a matter of California law. It

1s merely a temporary covering, or . . . a ‘nonstructural band-
aid >
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Farmers also contended that the policy did not cover the
HOA’s water damage under the faulty workmanship exclusion.

It urged that Bardales was negligent, and his negligence caused
rainwater to penetrate the interior of the building. Specifically,
Farmers asserted: “Bardales’ work was faulty, inadequate and
defective in at least the following ways: by planning to remove
the entire roof all at once rather than one section at a time; by
workmanship in removing entire roof all at once yet failing to
protect against water penetration in the event of rain knowing
the sheathing was not impervious to such penetration by itself;
by failing to timely repair the wet insulation; by constructing the
lower layers of the roof without protection of the building from
water penetration; and by using inadequate materials used in
repair and construction in that the tarps used were inadequate to
protect the building from water penetration.”

In support of its motion for summary judgment, Farmers
submitted the declaration of claims adjuster Taylor Von Ahlefeld.
He explained: “Section B, Exclusions, section B.1.f (1)(a) and
(2)(b)(1), excludes all damage from water, directly or indirectly,
except in specified limited circumstances. The policy further
states: ‘Such loss or damage is excluded . . . regardless of any
other cause or event that contributes concurrently or in any
sequence to the loss.” For coverage to apply, the water must enter
the building through physical damage first caused to the building
(usually the roof) by a covered cause of loss. Typically, that
covered cause of loss is wind, hail, or a falling tree or object.
Here, there was no such covered cause of loss. Based on the facts
developed at the time of my investigation, it was clear that the
water entered through openings intentionally uncovered or
created by a contractor during re-roofing operations.
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Intentionally created openings are not a covered cause of loss.
Even if tarps blew off the roof, the tarps were not a roof, but only
temporary coverings of exposed areas. . . .

“In addition, to prevent this first party property policy
issued to the property owner from becoming a liability policy that
protects negligent third-party contractors—who are not even the
company’s insureds—from the consequences of their own
negligence, under section B.3.c.(2), negligent or faulty
workmanship is also and separately excluded. That exclusion
states that the Policy ‘will not pay for loss or damage caused by or
resulting from’ . . . ‘Faulty, inadequate, or defective . . . ‘planning,’
‘workmanship,” ‘repair,” ‘construction,” ‘renovation,” ‘remodeling,’
or ... ‘maintenance.” All those things applied to this situation in
my judgment. . .. While the roofer’s negligent work did cause
damage, that damage did not result from a covered cause of loss
under the plain terms of the Woodbridge Policy. ... [q] ...
Therefore, I was unable to find coverage for this loss.”

The HOA opposed the motion for summary judgment. It
asserted that Bardales’s negligence—namely, his “flawed
process’—was a covered cause of harm and was the efficient
proximate cause of the damage. Alternatively, the HOA urged
that there was coverage under the water damage exception
because the roof was damaged before rainwater entered the
building.

The trial court granted the motion for summary judgment,
concluding that the policy did not cover the HOA’s losses because
both the water damage exclusion and the faulty workmanship
exclusion applied. The trial court entered judgment on July 13,
2023. The HOA timely appealed.
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DISCUSSION
I. Legal principles.
A. Standard of review.

Summary judgment is proper if the papers submitted show
there is no triable issue as to any material fact and the moving
party is entitled to prevail on a cause of action as a matter of law.
(Code Civ. Proc., § 437c, subd. (c); Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 850 (Aguilar).) A defendant moving for
summary judgment has the initial burden to show the plaintiff
cannot establish one or more elements of the challenged cause of
action or there is a complete defense to that cause of action.
(Code Civ. Proc., § 437c, subd. (p)(2).) A defendant meets its
burden by presenting affirmative evidence that negates an
essential element of the plaintiff’s claim, or by submitting
evidence that demonstrates “the plaintiff does not possess, and
cannot reasonably obtain, needed evidence” to prove an essential
element of the plaintiff’s claim. (Aguilar, at p. 855.)

If the defendant makes a sufficient showing, the burden
then shifts to the plaintiff to demonstrate a triable issue of
material fact exists. (Code Civ. Proc., § 437c, subd. (p)(2).)

A triable issue of fact exists if the evidence would allow a
reasonable trier of fact to find the underlying fact in favor of the
party opposing the motion. (Aguilar, supra, 25 Cal.4th at p. 850.)

On appeal from a summary judgment, we review the record
de novo and independently determine whether triable issues of
material fact exist. (Saelzler v. Advanced Group 400 (2001)

25 Cal.4th 763, 767; Guz v. Bechtel National, Inc. (2000)
24 Cal.4th 317, 334.) We “view the evidence in a light favorable”
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to the nonmoving party, resolving any evidentiary doubts or
ambiguities in that party’s favor. (Saelzler, at p. 768.)

B. Principles of insurance interpretation.

The principles governing the interpretation of insurance
policies in California are well settled. “‘Our goal in construing
Insurance contracts, as with contracts generally, is to give effect
to the parties’ mutual intentions. (Bank of the West v. Superior
Court (1992) 2 Cal.4th 1254, 1264; see Civ. Code, § 1636.) “If
contractual language is clear and explicit, it governs.” (Bank of
the West, at p. 1264; see Civ. Code, § 1638.) If the terms are
ambiguous [i.e., susceptible of more than one reasonable

[13K3

Interpretation], we interpret them to protect “ ‘the objectively
reasonable expectations of the insured.”” (Bank of the West, at
p. 1265, quoting AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d
807, 822.) Only if these rules do not resolve a claimed ambiguity
do we resort to the rule that ambiguities are to be resolved
against the insurer. (Bank of the West, at p. 1264).” (Boghos v.
Certain Underwriters at Lloyd’s of London (2005) 36 Cal.4th 495,
501.) The ‘tie-breaker’ rule of construction against the insurer
stems from the recognition that the insurer generally drafted the
policy and received premiums to provide the agreed protection.
(See Crawford v. Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541,
552; La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity
Co. (1994) 9 Cal.4th 27, 37-38.)” (Minkler v. Safeco Ins. Co. of
America (2010) 49 Cal.4th 315, 321 (Minkler).)

To ensure that coverage conforms to the objectively
reasonable expectations of the insured, “in cases of ambiguity,
basic coverage provisions are construed broadly in favor of
affording protection, but clauses setting forth specific exclusions
from coverage are interpreted narrowly against the insurer. The

12
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msured has the burden of establishing that a claim, unless

specifically excluded, is within basic coverage, while the insurer
has the burden of establishing that a specific exclusion applies.”
(Minkler, supra, 49 Cal.4th at p. 322.) The court is not required

[13K3

to select one “correct” interpretation from the variety of

> »

suggested readings; ” instead, where there are multiple plausible

Interpretations of a policy, a court must find coverage if there is a
“‘reasonable interpretation under which recovery would be
permitted.”” (MacKinnon v. Truck Ins. Exchange (2003)

31 Cal.4th 635, 655.)

II. The present policy: all-risks coverage, with
exclusions for water damage and faulty
workmanship.

A. Background.

First party property insurance indemnifies property owners
against loss to property. (Another Planet Entertainment, LLC v.
Vigilant Ins. Co. (2024) 15 Cal.5th 1106, 1122 (Another Planet),
citing 10A Couch on Insurance (3d ed. 2005) § 148:1.) There are
two general categories of first-party property insurance. “Named
perils” or “specific perils” policies provide coverage only for the
specific risks enumerated in the policy and exclude all other
risks. (7 Couch on Insurance, supra, § 101:7.) “All-risk” policies
provide coverage for all risks unless the specific risk is excluded.
(Ibid.; Another Planet, at p. 1122.)

“ ‘Historically, property insurance grew out of the insurance
against the risk of fire which became available for ships,
buildings, and some commercial property at a time when most of
the structures in use were made wholly or primarily of wood.’
(10A Couch on Insurance, supra, § 148:1.) ‘On this side of the
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Atlantic, fire insurance first developed in the middle of the
eighteenth century. ... [T]his was insurance against only one
cause of loss, or peril—fire. Over time other insured perils, such
as wind and hail, were added. These insured perils were each
specified in the insurance policy. For this reason, such insurance
came to be known as “specified-risk” coverage. It insured
property against the risk of damage or destruction resulting from
specified causes of loss.” (Abraham, Peril & Fortuity in Property
& Liability Insurance (2001) 36 Tort Trial & Ins. Prac. L.J. 777,
782-783, fn. omitted.) By contrast, marine insurance developed
‘standardized forms that insured an ocean-going vessel and its
cargo against “perils of the high seas.” Whereas the development
of fire insurance for property on land focused on the danger
presented by a specified cause of loss, marine insurance typically
provided coverage for all risks associated with a particular
shipment or voyage.” (5 New Appleman on Insurance Law
Library Edition (2023) § 41.01[1], fn. omitted.) ‘[B]y the middle of
the twentieth century, insurers adopted the marine insurance
approach by offering all-risk commercial and homeowners’
property insurance. The operative phrase in such policies is
contained in the section labeled “Perils Insured Against,” and
provides coverage against the risk of “direct physical loss” to
covered property.” (Abraham, at p. 783, fn. omitted.)

“‘As with any insurance, property insurance coverage is
“triggered” by some threshold concept of injury to the insured
property. Under narrow coverages like theft, the theft is itself
the trigger. Under most coverages, however, the policy
specifically ties the insurer’s liability to the covered peril having
some specific effect on the property. In modern policies,
especially of the all-risk type, this trigger is frequently “physical
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loss or damage” . ... (10A Couch on Insurance, supra,
§ 148:46.)” (Another Planet, supra, 15 Cal.5th at pp. 1122-1123.)

B. The condominium policy.

The condominium policy at issue in this case covers “direct
physical loss of or damage to Covered Property . . . caused by or
resulting from any Covered Cause of Loss.” “Covered Causes of
Loss” are defined as “Risks of Direct Physical Loss unless the loss
1s Excluded in Section B. . . [f] or Limited in Paragraph A.4.”
This language is far from a model of clarity—read literally, the
policy says Farmers will pay for “direct physical loss of or damage
to” the HOA’s property caused by “[r]isks of [d]irect [p]hysical
loss.” Nonetheless, the language unquestionably gives rise to an
“all risks” or “open peril” policy. (See Julian v. Hartford
Underwriters Ins. Co. (2005) 35 Cal.4th 747, 751 & fn. 2 [property

[13N% >

policy insuring against “ ‘risks of direct physical loss to property
unless excluded or caused by one of several specifically named
perils was an “ ‘open peril’ ” policy]; Jordan v. Allstate Ins. Co.
(2004) 116 Cal.App.4th 1206, 1218-1219 [“the Allstate policy is
an ‘all-risk’ policy (i.e., it provides coverage for all risks of loss,
except those expressly excluded)”].) The policy thus insures the
HOA against all physical loss or damage to the HOA’s covered
property unless specifically excluded.

In support of its motion for summary judgment, Farmers
asserted that there was no coverage for the HOA’s losses under
two policy exclusions: (1) the water damage exclusion, and
(2) the faulty workmanship exclusion. We discuss these
exclusions below.
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III. The water damage exclusion.

As noted above, the policy provides that Farmers will not
pay for loss or damage caused directly or indirectly by “[w]ater,”
“regardless of any other cause or event that contributes
concurrently or in any sequence to the loss.” However, Farmers
will pay for “[w]ater damage to the interior of any building or
structure caused by or resulting from rain . . . if ... [t]he building
or structure first sustains damages by a Covered Cause of Loss to
1ts roof or walls through which the rain . . . enters.”

Farmers contends that the water damage exclusion bars
coverage because “[t]he roof at the subject property had been
entirely removed,” and thus “[t]here was no roof to be damaged
when it started to rain.” Alternatively, Farmers contends that
even if a “roof” remained, water entered through deliberately
created openings in the roof, which was not “damage” within the
meaning of the policy. The HOA disagrees, urging that “the
building did suffer damage that allowed water to enter”—
specifically, “the roof was damaged by [Bardales] stripping down
the existing roof and exposing it to rain.” The HOA urges that
this damage to the roof rendered the interior rain damage a
covered cause of loss.

As we discuss, there are triable 1ssues of material fact as to
coverage under the water damage exclusion. This exclusion
therefore cannot support summary judgment for Farmers.

A. Case law addressing property coverage during
roof repairs.

We are aware of just one California case that has addressed
all-risk property coverage for losses that occur during roof
repairs. In Diep v. California Fair Plan Assn. (1993)
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15 Cal.App.4th 1205 (Diep), a contractor removed a portion of the
roof of a warehouse while making roof repairs and covered the
opening with plastic sheeting. The plastic sheeting was torn
during two rain storms, allowing rain to enter the warehouse and
damage the plaintiff’s merchandise. (Id. at p. 1206.) The
plaintiff made a claim under an insurance policy that provided, in
relevant part, that the insurer “ ‘shall not be liable for loss to the
interior of the building(s) or the property covered therein caused:
[1] (1) by rain, snow, sand or dust, whether driven by wind or not,
unless the building(s) covered or containing the property covered
shall first sustain an actual damage to roof or walls by the direct
action of wind or hail and then shall be liable for loss to the
interior of the building(s) or the property covered therein as may
be caused by rain, snow, sand or dust entering the building(s)
through openings in the roof or walls made by direct action of
wind or hail[.]’” (Id. at p. 1208.) The insurer moved for
summary judgment, contending there was no coverage because
the plastic sheeting did not constitute a “roof.” The trial court
agreed and granted the motion for summary judgment. (Id. at

p. 1207.)

The Court of Appeal affirmed. (Diep, supra, 15 Cal.App.4th
at p. 1206.) It noted that the loss would be covered if the plastic
sheeting constituted a “roof” because it was undisputed that wind
blew the sheeting open, allowing the rain to enter and damage
the plaintiff's inventory. However, the court reasoned that while
“roof” has many different meanings, it “is commonly considered to
be a permanent part of the structure it covers.” (Id. at p. 1208.)
In the case before it, the court found that the plastic sheeting was
“a nonstructural band-aid,” not a “roof,” and thus the policy did
not cover the resulting water damage. (Id. at pp. 1209, 1211.)
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Some courts in other jurisdictions have similarly concluded.
(See, e.g., Fourth Street Place, LLC v. Travelers Indem. Co. (2011)
127 Nev. 957, 966 [270 P.3d 1235, 1241] [“tarps used to cover the
areas of the Building’s roof exposed by removal of the waterproof
membrane did not constitute a ‘roof” for purposes of the Policy’s
rain limitation”]; Lobell v. Graphic Arts Mut. Ins. Co. (N.Y. App.
Div. 2011) 83 A.D.3d 911, 913 [921 N.Y.S.2d 306, 308] [“Contrary
to the plaintiffs’ contention, the tarps that had been placed over
the openings in the first floor ceiling of their building did not
come within the definition of the term ‘roof” as used in the
‘windstorm or hail’ provision of the policy, which provided that
damage to personal property caused by rain was not covered
unless the rain entered the home as a result of wind or hail
causing an opening in a ‘roof ”’]; New Hampshire Ins. Co. v.
Carter (Fla. Dist. Ct. App. 1978) 359 So.2d 52, 53 [policy did not
cover damage caused by rain that entered through partially
constructed roof]; Camden Fire Ins. Assn. v. New Buena Vista
Hotel Co. (1946) 199 Miss. 585, 593—600 [24 So.2d 848, 848—-851]
[same].)

Other courts, however, have differently interpreted the
water exclusion language of all-risk property policies. In
Dewsnup v. Farmers Ins. Co. of Or. (2010) 349 Or. 33 [239 P.3d
493] (Dewsnup), the plaintiff undertook repairs to his home’s roof,
which was made up of a plywood sublayer and an outer layer of
wood shakes, by removing the outer layer and replacing it
temporarily with plastic sheets stapled to the plywood. That
night, a storm blew off the plastic sheets, allowing rain to enter
the plaintiff’s home through the joints between the plywood. (Id.
at p. 495.) The plaintiff made a claim under his homeowner’s
Insurance policy, but the insurer denied it, concluding that the
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property damage was not covered because the plastic tarp was

not a “roof” within the meaning of the policy. (Ibid.) The trial

court granted the insurer’s motion for summary judgment, and
the Court of Appeal affirmed. (Id. at p. 495.)

The Oregon Supreme Court reversed. It explained that
“[t]he ordinary meaning of the terms ‘roof and ‘roofing’ do not
expressly require that a roof must be permanent, as defendant
argues. To be sure, a ‘roof,” which consists, in part, of ‘roofing’
materials, should be reasonably suitable to ‘maintain a cover
upon [a building’s] walls’ in order to serve its function. [Citation.]
‘Roofing,” to do the same, must provide some level of ‘protection
from the weather.” [Citation.] Taken together, those definitions
imply requirements of structural integrity and protection from
the elements[.]” (Dewsnup, supra, 239 P.3d at p. 497.) However,
the court noted, “those are functional elements, not necessarily
durational ones. No roof is permanent. When a roof is
sufficiently durable to serve the functional purposes described
above, it is still a ‘roof’ within the ordinary understanding of that
term, even if it is not necessarily permanent.” (Ibid.) In the case
before it, the court concluded that a reasonable juror could
conclude that plastic sheeting secured to a plywood sublayer was
a “roof” because it was “suitable to protect the house for the
duration of the repair.” (Id. at p. 500.) Accordingly, the insurer’s
motion for summary judgment should have been denied. (Ibid.)

The New Jersey Court of Appeal similarly concluded in
Victory Peach Group, Inc. v. Greater New York Mut. Ins. Co. (App.
Div. 1998) 310 N.dJ. Super. 82 [707 A.2d 1383] (Victory Peach).
There, the insured attempted to repair his roof by cutting troughs
in the roof to improve drainage. Because the repairs were not
completed at the end of the day, the insured covered the area
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with vinyl tarpaulins nailed to the roof. That night, a rainstorm
ripped off the tarpaulins, allowing rain to enter the building and
damage its contents. (Id. at p. 1384.) The property insurer
denied coverage for the damage, and a jury returned a liability
judgment for the insured. The insurer appealed. (Id. at p. 1383.)
The appellate court affirmed the judgment for the insured.
It noted that the applicable insurance policy covered rain damage
to a building’s interior if “[t]he building or structure first sustains
damage by a Covered Cause of Loss to its roof or walls through
which the rain . . . enters,” and also covered “[a]dditions under
construction, alterations[,] and repairs to the building or
structure.” (Victory Peach, supra, 707 A.2d. at pp. 1384, 1386.)
Thus, the court reasoned: “[W]ere the rain to have entered
through the old defects in the roof observed by [the insured] and
which necessitated the repairs, that would be a ‘Covered Cause of
Loss.” [Fn. omitted.] Likewise, the entry of the rain through the
unfinished repairs would seem to be a ‘risk of direct physical loss’
and, thus, a ‘Covered Cause of Loss.” No exclusions apply. The
limitation cannot apply by its own terms, since the roof did
sustain damage by a ‘Covered Cause of Loss.”” (Id. at p. 1386.)
In reaching this conclusion, the court rejected the insurer’s
assertion that there could be no coverage because the damage
was to temporary repairs, not to the roof. The court explained:
“First, since the repairs themselves are ‘covered property,” the
entry of the rain through the damage to those repairs would
constitute a ‘Covered Cause of Loss’ . ... Second, we simply do
not accept the factual proposition that the repairs to the roof
made the roof something other than a roof. At the least, the
provision is ambiguous.” (Victory Peach, supra, 707 A.2d. at
p. 1386.) Moreover, the court said, the burden was on the
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insurer, as the drafting party, to bring the case within an
exclusion or limitation. In the case before the court, the insurer
“[q]uite simply . . . has not done so.” (Id. at p. 1387.)

The court also similarly concluded in Wellsville Manor LLC
v. Great American Ins. Co. (E.D.N.Y., Oct. 1, 2024, No. 22-CV-
1229 (MKB)) 2024 WL 4362599, at *1 (Wellsville Manor). There,
the insured retained a contractor to replace the entire roof of a
commercial property. (Id. at p. ¥*2.) During construction, the
contractor removed the gravel ballast, which was one of four
layers of the roof and the layer responsible for preventing upward
movement of the roof membrane due to wind. (Ibid.) A storm
subsequently loosened the roof membrane and allowed water to
enter the premises. (Ibid.) The insurer denied coverage for the
water damage, concluding that the damage was not caused by a
covered cause of loss, and the insured sued for breach of contract.
(Id. at p. *3.)

The insurer moved for summary judgment of the insured’s
claim, asserting that the premises were not covered by a “roof”
because the contractor had removed the roof’s top layer and had
failed to install a temporary ballast. (Wellsville Manor, supra,
2024 WL 4362599, at *7.) The district court disagreed and
denied the insurer’s motion for summary judgment. It explained:
“The Court finds that the removal of the permanent ballast is
insufficient to establish that there was no roof on the Premises
the day of the loss. First, ‘roof’ is not defined in the Policy.
Second, it is defined in the dictionary as ‘the cover of a building,’
[citation], or ‘the covering that forms the top of a building,’
[citation]. Under these definitions, the three remaining layers of
protection, even without the permanent ballast, were sufficient to
constitute a covering over the Premises such that there was a
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‘roof’ on the Premises the day of the loss.” (Id. at p. *8.)
Moreover, “even if the Court were to conclude that the term ‘roof’
1s ambiguous and subject to two meanings, the Court is required
to construe the term in favor of Plaintiff. [Citations.] The Court
therefore finds that the membrane and remaining two layers
were sufficient to constitute a ‘roof within the meaning of the
roof limitation provision of the Policy.” (Ibid.; see also Sloan v.
Allstate Ins. Co. (Mo. Ct. App. 1998) 977 S.W.2d 72 [summary
judgment for insurer reversed; although half of roof had been
removed, the insured’s contention that water damage occurred
after wind damaged both the remaining and temporary roof
created triable issues of material fact as to coverage]; Homestead
Fire Ins. Co. v. DeWitt (1952) 206 Okla. 570 [245 P.2d 92]
[affirming judgment for insured; where wind blew off canvas
covering opening in roof during renovation, resulting interior rain
damage was covered by property policy].)

B. Analysis.

Consistent with Dewsnup, Victory Peach, and Wellsville
Manor, we conclude that there are triable issues of fact as to
whether the water exclusion applied in the present case.

As an initial matter, we reject Farmers’s contention that
the property was without a “roof” when it suffered rain damage in
October 2021.6 The policy does not define “roof,” and we agree
with the cited cases that a common sense meaning of “roof”
includes a covering over a building that provides structural
integrity and protection from the elements. We note in this

6 In so concluding, we reject the contrary analysis of Diep,
supra, 15 Cal.App.4th 1205.
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regard that because no roof is permanent, all roofs must be
periodically replaced. Replacing a roof requires removing worn
outer layers and replacing them with new materials, thus leaving
a structure not fully protected from the elements for a least a
short time. Yet, nothing in the relevant condominium policy
informed an insured that it would be without coverage for rain
damage during periodic reroofing. To the contrary, the policy
defines “covered property” to include “[a]dditions under
construction, alterations and repairs to the building or structure,”
unless covered by other insurance. In view of this language, we
conclude that a roof under repair remains a “roof” within the
meaning of the policy.

In the present case, therefore, the property was never
without a “roof” because Bardales removed just some of the roof’s
outer layers, leaving the lower layers intact. Specifically, at the
time of the first rainstorm, Bardales had removed much of the
roof’s top layers, but other layers, including the plywood
sheathing and insulation, remained. By the time of the second
rainstorm, Bardales had replaced about 80 percent of the
insulation and plywood, added a layer of “base paper” and “base
felt,” hot-mopped and tarred much of the roof, and covered the
entire roof with tarps. Like the courts in Dewsnup, Victory
Peach, and Wellsville Manor, we conclude that the remaining
layers of roof, even without the roof membrane, were sufficient to
constitute a “roof” within the meaning of the policy.

Having concluded that the property had a “roof” at all
points during the repairs, we must consider whether rain entered
the property through “damage” to the roof caused by a “Covered
Cause of Loss.” Farmers asserts that the policy covers only losses
caused by “perils’—i.e., by “ fortuitous . . . forces . .. which bring
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about the loss.”” It thus urges there is no coverage here because
rainwater entered the property through openings in the roof
deliberately created by Bardales, not as the result of fortuitous
weather damage. But the words “perils” and “fortuities” do not
appear anywhere in the policy. Instead, the policy defines
“Covered Cause of Loss” to mean any cause of physical damage to
the property not otherwise excluded, and nowhere in the policy’s
several pages of exclusions is there an exclusion for losses that
result from deliberate conduct.

Moreover, the policy does not purport to exclude losses that
result from workmanship generally, but only from such
“workmanship, repair [or] construction” that is “faulty,
inadequate or defective.” Under the maxim expressio unius est
exclusio alterius, “[t]he fact that [a] contract expressly so provides
tends to negate any inference that the parties also intended
another consequence to flow from the same event.” (Stephenson
v. Drever (1997) 16 Cal.4th 1167, 1175; G & W Warren’s, Inc. v.
Dabney (2017) 11 Cal.App.5th 565, 576.) Accordingly, the
exclusion for damages caused by negligent workmanship suggests
that the policy does not exclude damages caused by workmanship
that was not negligent.

We therefore conclude that rain damage resulting from roof
repairs are covered unless expressly excluded by another
provision of the policy, such as the faulty workmanship exclusion.
We turn now to that question.

IV. The faulty workmanship exclusion.

The policy’s faulty workmanship exclusion says that
Farmers will not pay for loss or damage “caused by or resulting
from” specified exclusions, including from “negligent work,”
defined as “[f]aulty, inadequate or defective . . . workmanship,
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repair, construction, renovation [or] remodeling” and “[p]lanning,
zoning, development surveying, siting.” Farmers urges this
exclusion applies because it is undisputed that all of the HOA’s
losses were “caused by or result[ed] from” faulty workmanship—
namely, by Bardales’s decision to remove the entire roof before
replacing any part of it.”

The HOA urges that the term “faulty workmanship” is
ambiguous because it “is reasonably susceptible to at least two
different interpretations: (1) the flawed quality of a finished
product or (2) a flawed process.” The HOA suggests that in the
present case, only Bardales’s process was faulty because the roof
repairs were uncompleted at the time of the rain damage. The
HOA thus contends that the faulty workmanship exception
should not apply because it is reasonable to interpret “faulty
workmanship” to apply only to a flawed product. Alternatively,
the HOA urges that even if “faulty workmanship” applies to both
faulty products and processes, Farmers was not entitled to
summary judgment because it did not establish that Bardales’s
alleged faulty workmanship was the sole cause of the HOA’s
losses.

To support its proposed distinction between a faulty
“product” and a faulty “process,” the HOA relies on the Ninth
Circuit’s analysis in Allstate Ins. Co. v. Smith (9th Cir. 1991)

7 The parties disagree about the proper characterization of
Bardales’s alleged negligence: The HOA asserts Bardales’s
alleged negligence was “faulty workmanship,” while Farmers
characterizes it as defecting “planning.” We need not decide
whether the alleged negligence constitutes faulty “workmanship”
or faulty “planning” because both are excluded under the policy if
they are direct causes of loss.
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929 F.2d 447 (Allstate). There, the insured bought an all-risk
policy covering his business property for “ ‘loss or damage
resulting from direct physical loss,” ” with exceptions for, among
other things, faulty workmanship. The insured suffered a
property loss as the result of a rainstorm that occurred after a
contractor had removed most of the roof of the insured’s building
to make repairs. The insured filed an insurance claim, and the
insurer sought a declaratory judgment that the insured’s losses
were not covered because they were caused by faulty
workmanship. The district court agreed and entered judgment
for the insurer. The insured appealed. (Id. at pp. 448—-449.)

The Ninth Circuit reversed, concluding that “faulty
workmanship” was ambiguous because it could mean either a
flawed product (a negligently constructed roof) or a flawed
process (failing to properly cover the exposed roof during
construction). (Allstate, supra, 929 F.2d at p. 449.) The court
therefore interpreted “faulty workmanship” in the manner most
favorable to the insured and concluded that the exclusion did not
apply because the insured’s losses “were not caused by a flawed
product, but by failure to protect the premises during the roof
repair process.” (Id. at p. 450.)

We are unpersuaded by Allstate’s analysis, as we conclude,
in line with other cases that have declined to follow Allstate, that
“workmanship” unambiguously refers both to the way a
contractor creates a finished product and the finished product
itself. (See, e.g., Fourth Street Place, LLC v. Travelers Indem.
Co., supra, 270 P.3d at p. 1242 [“the plain and ordinary meaning
of the term ‘workmanship’ encompasses the quality of the process
utilized to achieve the finished product and the quality of the
finished product itself” (italics added)]; Wider v. Heritage
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Maintenance, Inc. (2007) 14 Misc.3d 963, 975 [827 N.Y.S.2d 837]
[“An ordinary business-person applying for a commercial
property insurance policy and reading the language of this
exclusion would understand that, depending on the type of work
done, the faulty workmanship exclusion could apply to the
process of doing the work or the finished product”]; Schultz v.
Erie Ins. Group (Ind.Ct.App. 2001) 754 N.E.2d 971, 976 [“while
the term ‘faulty workmanship’ allows at least two definitions, we
see no reason why it must mean either a ‘flawed product’ or a
‘flawed process.”” Since ‘workmanship’ denotes both ‘process’ and
‘product,” an insurer could just as likely have both perils in mind
when it drafts a policy’s list of exclusions”].)

However, although we do not adopt Allstate’s reasoning, we
nonetheless conclude that the faulty workmanship exclusion does
not unambiguously exclude coverage in this case. To establish
the absence of coverage, Farmers had to demonstrate that there
were no triable issues regarding the cause of the damage to the
HOA'’s property—or stated, differently, that the undisputed
evidence established that the damage to the HOA’s property was
“caused by or result[ed]” from Bardales’s negligence. But there
was evidence that roof damage was caused not only by Bardales’s
alleged negligence, but also by wind and rain. Specifically,
Bardales testified that rain damaged the exposed plywood and
insulation layers on October 4, and wind blew off tarps Bardales
placed over the partially constructed roof on October 25. Farmers
did not establish that the damage to the plywood, insulation, and
tarps—that is, to the “roof”—did not contribute, at least in part,
to the interior water damage.

Moreover, as the HOA notes, Farmers introduced no
evidence that the roof repairs could have been done in a way that
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would have fully protected the property in the event of a
rainstorm. That is, while Farmers’s evidence suggested that
Bardales failed to follow industry standards by removing nearly
the entire roof membrane at once, it did not establish that
compliance with industry standards would have avoided rain
damage entirely—and thus that the damage resulted entirely
from Bardales’s alleged negligence.

Farmers suggests that the HOA has admitted that
Bardales’s negligence caused all of its damages, but the portions
of the record Farmers cites do not bear out that assertion.
Specifically, Farmers notes that when asked in an interrogatory
to describe “the location and nature of all physical damage first
sustained to the building roof and walls through which the rain
entered,” the HOA responded that “[t]he physical damage first
sustained to the building and walls through which the rain
entered the building was from the methods and construction, and
flawed process undertaken by [Bardales] in removing the entire
top layer of the building’s roof down to the roof decking instead of
removing it part by part.” But nothing in that response suggests
that Bardales’s alleged negligence was the sole cause of roof
damage; to the contrary, the response identifies both
“construction” and a “flawed process undertaken by [Bardales]”
as causes of damage. Moreover, in the next sentence of the
interrogatory response, the HOA identified a third cause of
damage—namely, that “[w]ind also blew off the temporary roof
coverings put in place by [Bardales].”

Farmers also suggests that the HOA’s complaint alleged
that Bardales’s alleged negligence was the sole cause of loss.
Specifically, Farmers quotes the HOA’s allegation that the roof
was not fully protected by the elements “[b]ecause the processes

28

61



employed by [Bardales] were faulty” and its “processes for
protecting the roof were not sufficient.” Unquestionably, the
HOA alleged that Bardales was negligent, but these allegations
do not, as Farmers suggests, constitute a judicial admission that
his negligence was the sole cause of damage. To the contrary, the
HOA also alleged that roof decking “[g]enerally . . . can provide

2 <

adequate protection against wind and rain,” “the building’s roof
was damaged” by “storms,” and “the water damage was not
excluded since the building first sustained damage to its roof
before water entered the building.” In short, the complaint
alleged that Bardales’s negligence was a cause, but not the sole
cause, of the HOA’s losses.

For the foregoing reasons, therefore, Farmers did not
establish that but for Bardales’s alleged negligence, no rain
would have entered the HOA’s property. It thus did not
demonstrate that it was entitled to summary judgment under the

faulty workmanship exclusion.®

V. Farmers is not entitled to summary adjudication of
the HOA’s bad faith cause of action.

Farmers contends that even if this court were to reverse
the grant of summary adjudication on the HOA’s breach of
contract claim, we nonetheless should affirm summary
adjudication of the HOA’s bad faith claim. Specifically, Farmers
urges that, even if it misconstrued the policy language, its denial
of the HOA’s claim was based on an objectively reasonable

8 Having so concluded, we need not consider whether the
rain damage was a covered “resulting” or “ensuing” loss within
the meaning of section B.3 of the policy.
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Interpretation, and thus it cannot be charged with insurance bad
faith.

We disagree. “An insurer is said to act in ‘bad faith’ when
1t not only breaches its policy contract but also breaches its
implied covenant to deal fairly and in good faith with its insured.
‘A covenant of good faith and fair dealing is implied in every
insurance contract. [Citations.] The implied promise requires
each contracting party to refrain from doing anything to injure
the right of the other to receive the agreement’s benefits. To
fulfill its implied obligation, an insurer must give at least as
much consideration to the interests of the insured as it gives to
1ts own interests. When the insurer unreasonably and in bad
faith withholds payment of the claim of its insured, it is subject to
Liability in tort.”” (Jordan v. Allstate Ins. Co. (2007)

148 Cal.App.4th 1062, 1071-1072, italics omitted.)

As discussed above, “in cases of ambiguity, basic coverage
provisions are construed broadly in favor of affording protection.”
(Minkler, supra, 49 Cal.4th at p. 322; see also MacKinnon v.
Truck Ins. Exchange, supra, 31 Cal.4th at p. 655 [where there are
multiple plausible interpretations of a policy, a court must find
coverage if there is a “reasonable interpretation under which
recovery would be permitted”].) Here, there is a reasonable
Iinterpretation under which recovery would be permitted, and
thus Farmers is not entitled to summary adjudication of its bad
faith claim.

We reach a similar conclusion with regard to punitive
damages. An insurer may be liable for punitive damages if the
insured can prove not only that the insurer denied or delayed the
payment of policy benefits unreasonably or without proper cause,
but, in doing so, was guilty of malice, oppression or fraud.
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(Jordan, supra, 148 Cal.App.4th at p. 1080, citing Moradi-Shalal
v. Fireman’s Fund Ins. Companies (1988) 46 Cal.3d 287, 305.)
Farmers has not demonstrated by undisputed evidence that this
standard was unmet in the present case. Accordingly, it is not
entitled to summary adjudication of its punitive damages claim.

DISPOSITION

The judgment is reversed. Appellant 11640 Woodbridge
Homeowners’ Association is awarded its appellate costs.

CERTIFIED FOR PUBLICATION IN THE OFFICIAL
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We concur:

ADAMS, J.

HANASONO, J.*
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Judge of the Los Angeles Superior Court, assigned by the
Chief Justice pursuant to article VI, section 6 of the California
Constitution.
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KEYNOTE ADDRESS: A CONVERSATION WITH THE
HONORABLE KATHRYN MICKLE WERDEGAR, JUSTICE OF

THE CALIFORNIA SUPREME COURT
Panelists: Cheryl Lee Johnson and Kathleen J. Tuttle!

For the second year in a row it has been our good fortune to have a justice of the
California Supreme Court as our keynote speaker. At this year’s GSI we welcomed
Justice Kathryn Mickle Werdegar. The justice agreed to a question and answer format.
The questioners were two former chairs of the Antitrust Section, Cheryl Lee Johnson
and Kathleen Tuttle. Johnson and Tuttle began the presentation with a brief introduction,
followed by questions posed to Justice Werdegar. What follows is an edited transcript of
the conversation.

Johnson: We're very pleased and honored to have with us Justice Kathryn Werdegar
who has been on the California Supreme Court since 1994.

First, a few words about her background. After graduating from U.C. Berkeley,
she went to Boalt Hall School of Law where she was one of two women in a class of
350. She was first in her class, and she was the first female elected Editor-in-Chief of
the California Law Review. One of her classmates, Pete Wilson, our former governor,
remarked that in the first semester, “everybody wanted to carry her books.” After the
first semester, “everybody wanted to see her notes.”

After her second year, she married her physician husband, and they went to
Washington, D.C. so that he could pursue his career. There, she enrolled in George
Washington University School of Law where, once again, she graduated first in her
class, was on Law Review and Order of Coif. While in Washington she joined the
Civil Rights Division of the Department of Justice. Among other things, she worked on
speeches for Attorney General Robert F. Kennedy, and assisted in writing an amicus brief
urging the release of Martin Luther King, Jr., from jail.

Tuttle: After the Werdegars returned to California, Justice Werdegar became director
of the criminal division of the California Continuing Education of the Bar, senior staff
attorney with the California Court of Appeal and the California Supreme Court, and
Professor and Associate Dean at the University of San Francisco School of Law.

In 1991, California had a new governor: Pete Wilson. His very first judicial
appointment sent Werdegar to the First District Court of Appeal in San Francisco. That
made her the only woman among 19 justices. When she was elevated to the California
Supreme Court three years later, Justice Werdegar was only the third woman to serve
on the high court. Justice Werdegar has long been on the radar of the California State
Bar Antitrust Section. Among other things, in 2008, as many of you in this room
remember, she contributed to the special issue of our Competition journal that celebrated

1 Cheryl Lee Johnson is the Deputy Attorney General of the Office of the Attorney General’s
Antitrust Law Section in Los Angeles. Kathleen J. Tuttle is the Deputy-in-Charge of the Antitrust
Section in the Los Angeles District Attorney’s Office. Both panelists are former Chairs of the
California State Bar Antitrust and Unfair Competition Law Section.
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the Cartwright Act’s centennial. We, and many Court observers, view Justice Werdegar
as the go-to justice on UCL? and Cartwright Act cases. She wrote the majority opinions
in Clayworth® and Kuwikset*.

Justice Werdegar, we’re very lucky to have you here today. Thank you for coming
and sharing with us your experiences.

Hon. Werdegar: Thank you very much. I'm delighted to have this conversation
with two such distinguished women attorneys. I'm very happy to see all of you here
today.

Johnson: Well, let me start. Now, you attended two law schools at a time when
opportunities for women in the law were quite limited. Can you tell us what inspired
you to pursue a law degree and where you saw that law degree taking you?

Hon. Werdegar: To answer this question and some others, you have to understand
what time period we'’re talking about. It’s a long time ago. I entered law school in 1959.
So you have to dial the clock back.

As to the question of what inspired me to go to law school—

I was working at U.C. San Francisco Medical Center where I met my future husband.
I had never heard of a woman lawyer. But there, I met two women physicians. This
was an absolute revelation to me that women could do things beyond what, at the time,
were traditional career paths if a woman was going to work at all. Those were teaching,
nursing, secretarial, some others. But a woman physician?

Well, happily for all of you and me, I knew medicine was not going to be my path.
But those women doctors inspired me to think more seriously about what I might want
to do. I considered some graduate programs, but I ultimately chose law.

As to where I thought my law career was going to take me? I had no idea. The first
thing was to go to law school and see how that worked out.

Johnson: You were first in your class at two prestigious law schools and Editor-in-
Chief of the California Law Review. Did these stellar credentials open a lot of doors for
you when you sought a job in the legal sector?

Hon. Werdegar: I started out in Washington where, I would say, my credentials
meant something. I was not given the federal clerkship that I applied for, but I was
accepted to the U.S. Department of Justice attorney honors program in the civil rights
division. This was in the Kennedy administration, and it was a thrilling beginning to a
law career.

Coming back to California, I can’t say that my record noticeably opened any doors.
I applied to the State Attorney General, and I applied for a couple of judicial clerkships,

2 Acronym stands for “Unfair Competition Law.”
3 Clayworth v. Pfizer, Inc., 49 Cal. 4th 758 (2010).
4 Kuwikset Corp. v. Superior Court, 51 Cal. 4th 310 (2011).
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and nothing was forthcoming. Boalt called me one day and said there’s a law firm in San
Francisco that is contemplating hiring its first woman, and this is a quote: “If they can
persuade the senior partner. Would you be willing to interview?” Nothing materialized.

Boalt called again to say there was an opportunity for research and writing with the
California College of Trial Judges, which is now CJER.> By that avenue, I started my
career, which evolved into one of research, writing and teaching. As it turned out, that
was a career that was very congenial to me.

Johnson: When you joined the Supreme Court in 1994, 1 understand the halls
were adorned with portraits of every Supreme Court Justice that had been appointed
since 1850. Every one of those is, of course, a man except for two. And three years ago,
with the appointment of our new chief justice, we now have a majority of women on
the Supreme Court. How do you think the gender composition of the Court affects its
proceedings and decisions?

Hon. Werdegar: Well, I know one impact it had: On the restrooms.
(Laughter.)

In other respects, I can discern no impact. I do recall one time when there were three
women and the three of us dissented or voted in opposition to our four male colleagues.
That case, a civil matter, had absolutely no implications for gender. So I just don’t see that
there’s been any impact, internally. Externally, to those in the bar and to women students
and attorneys, it might be a wonderful impact.

Johnson: You've spoken frequently about the role of women in the law. Can you
share some of your thoughts about the progress that women have made, or not made, as
the case may be, in the profession since the time you joined?

Hon. Werdegar: Going back to the early 1960s when I entered the profession,
of course the changes have been dramatic. When I got out of law school, I believe
it’s accurate to say only three percent of attorneys in California were women. In my
class at Boalt, we started out with four women, and only two of us actually graduated.
My second year at Boalt, a woman professor joined the faculty. There were ripples of
excitement among the students, as the idea of a woman professor was such a novelty. It
was just a different time.

When I was appointed to the Court of Appeal, I would typically be the only woman
in the courtroom when we had oral argument. One morning when I had been on the
Supreme Court for several years, we had a case where women represented both sides.
When we got oft the bench, Justice Stanley Mosk made a comment that “this is quite a
morning for females.” Now, of course, such a thing would be unremarkable.

I'm told that currently more than fifty percent of law school classes are women. And
as you all know, women in the law are doing and can do anything, including United
States Attorney General, deans, justices of the Supreme Court, managing partners,

5 Acronym references the California Center for Judiciary Education and Research.
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corporate counsel, sole practitioners, D.A.s, public defenders. All avenues are open. It’s
not exceptional to see women in those positions.

I do understand that there are still issues for women pursuing a career in law. And
comments are made in the paper that there’s not a sufficient percentage of women
partners, perhaps, or managing partners. I think time is going to take care of that. And
I also think, and hope, that firms are sensitive to the special needs of women who are
still usually the primary caregivers in the family, as mothers and daughters. You want
to retain, I would assume, women attorneys because they are among the best and most
talented.

So, the changes I've seen have been almost incredible.

Tuttle: 1t’s interesting that all six women who have been appointed to the California
Supreme Court came from government service backgrounds to one extent or another,
and that possibly reflected the more limited opportunities in the private sector going back
in time. Does that background give justices a different judicial outlook than those from,
say, the private sector?

Hon. Werdegar: I would back up a little bit and say studies have suggested (not
just in my Court but generally) that many women justices that were appointed did
have government backgrounds, and the supposition was maybe that did reflect more
opportunities in government service. As to whether attorneys from government service
bring a different perspective, I'm not sure that’s true. A government attorney might bring
a broader perspective on an antitrust question or a criminal question because, serving
in the government, you may have broader exposure than someone who represents
individual clients. But I think you do come to the bench with the perspective that you've
been advocating in your prior practice life. And, of course, you understand when you
assume the bench that you put that perspective aside. I would say that an array of different
perspectives on the bench is all for the better in the shaping of the law.

Tuttle: For well or ill, you are among a room full of litigants here today, some of
whom have sought or will seek review of the California Supreme Court. Last year the
Court received more than 4,000 petitions for review, yet issued 87 written opinions.
What is the Court looking for in considering whether to accept a case? And are there
specific things a petitioner can do to improve chances for review?

Hon. Werdegar: Not so long ago, I would say to audiences that we get 10,000
petitions a year, and we can only accept 2 or 3 percent. That the numbers have dropped
is in large part a reflection of the funding crisis in our courts. You're right, that we only
grant a small percentage of cases, and we recently have issued about 87 opinions. We
used to issue about 110 when we had a full complement of justices. Our former chief,
Ron George, was always proud to point out that although we have seven justices, our
output was far greater than the United States Supreme Court with their nine justices.
One wonders what they are doing. Well, we know they go abroad during the summer.

(Laughter.)
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Hon. Werdegar: And we never close. So what are we looking for? Well, the first
thing you want to do if you want the Court to take your case is get your petition on
the A list. You all know we have an A list and a B list. It used to be a secret, but it’s
not anymore. That procedure is published. We meet at conference every Wednesday
morning at 9:00, to vote on petitions for review, whether to grant or deny. The A list are
the petitions that we talk about. The B list (as the former chief calls it in his wonderful
book), is the consent agenda. We have central staffs who write conference memos on
every petition. And the cover sheet tells us what the issue is, who the trial court judge
was, who the Court of Appeal was, what the Court of Appeal held, who is petitioning,
and the significance of the issue. So the cover sheet, which can continue on a second
page, is really very valuable. Our very experienced central staff separates these petitions
into the B list and A list. If a justice wants a B list petition to go on the A list, he or she
can say so and that change will be made.

So what determines which list a case is on? I think you all know the rules. First thing
is: Is there a published conflict among the courts of appeal? That’s really one of the major
things we’re here to do, to resolve conflicts so that the law is clear. And I said, “published”
conflict because you all know that unpublished opinions cannot be precedent. But don’t
be discouraged because if there are unpublished cases that are in conflict, even though
you can’t cite them in argument, you can tell us they exist. It does make us realize that
the courts need guidance even if they are not publishing their conflict. So we want to
straighten that out.

The other consideration is whether it’s a significant issue of statewide importance.
And you have to persuade us that although there may not be a conflict, as the highest
court in the jurisdiction, we should address this issue. It has a broad impact beyond the
parties. How do you bring that to our attention? This is where amicus letters, supportive
of a review, can be very helpful. I'm not talking about another attorney who has a
similar case who may want the issue resolved, especially her way. I'm talking about larger
entities—trade unions, employer groups, hospitals, drug companies—Ilarge parts of the
public that are impacted by this issue and really would appreciate our resolving it.

So those are the two ways that your petition will be placed on the A list. Now,
sometimes you might think that your petition met those criteria, so why was it not
granted? One reason is the Court might conclude that it’s a little premature. We often
hear around the conference table on a Wednesday morning, “Let’s let the issue percolate.
Let’s get a little more input from our courts of appeal and get the benefit of their
reasoning.”

A major injustice will not really carry the day. Once in a very rare while, we will
do a rescue mission where the injustice seems so egregious that we’ll take the case, but
this 1s an exception. As you all know, the courts of appeal correct for error. We cannot
do so given our resources and how extensive the judiciary is in the State of California.

Tuttle: When it comes to preparation of a merits brief, your colleague Justice
Goodwin Liu said: “Do let perfection be the enemy of the good.” What makes for a
persuasive or effective brief? And are there any approaches or styles that you would
recommend?
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Hon. Werdegar: Did my esteemed colleague explain what he meant?
(Laughter.)
Tuttle: He probably did, but I don’t remember it.

Hon. Werdegar: In any case, [ will tell you what I think many of us would agree
would make an effective brief. First of all, focus on the important issues—two or three of
them. Don’t give us a scatter-shot brief. There may be a lot of things you, the petitioner,
don’t like about the Court of Appeal opinion, but please focus on the important issues.
You don’t want the wheat to get lost in the chaff.

Give us your strongest possible presentation of the authorities that are in your favor.
This would include cases, certainly in the State Court of Appeal, but also those out
of state and law review articles. We do conduct our own research, but point us in the
direction you want us to go.

Scrupulous accuracy in recitation of the facts and characterization of your authorities.
I know I needn’t tell this group that your credibility is the coin of your realm. What I
mean is, if a brief shades, misstates the record or what a case holds, you've lost your reader.
Your credibility is so important.

Avoid excessive footnotes. I know the type is smaller and the lines are closer so
maybe you get more pages that way, but avoid excessive footnotes.

Avoid hyperbole or emotionalism. Respond to your opponent’s points. Now, when I
say avoid hyperbole or emotionalism, I don’t mean to ignore policy arguments. Although
we classically say that policy is for the legislature, not the courts, we are concerned about
the implications of our opinions, so you're free to mention the policy implications.

If you abide by those classic rules, you will write an effective brief. Make it as short
as you effectively can.

Johnson: You've touched on the importance of the amicus briefs. And in a lot of the
matters before the Supreme Court, we see a dozen, sometimes scores of amicus briefs. Do
the justices actually read them? And what would you recommend to make that amicus
brief more appealing and more likely to impact the decision to put it in the A pile or the

B pile?

Hon. Werdegar: Well, by the time we get the actual briefs, the case has been
granted. As I say, when you’re writing an amicus letter in support of review, that doesn’t
have to be extensive. In fact, please not. As for amicus briefs, I recently saw a photograph
in an article, either the Daily Journal or other publication, about how to make your briefs
effective. It depicts an attorney or one of the justices, you can see only his shoes, and he’s
drowning in paper, the amicus briefs.

You're right that sometimes we receive an enormous amount. Some amicus briefs are
useless, and some are very helpful. The very helpful ones are perhaps less usual than the
ones that are useless, but I'll tell you what the helpful ones contain.
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They are ones submitted by associations or entities that are concerned about the
statewide importance of the issue, and that perhaps give the Court a different perspective
or a fresh perspective on the implications of a rule in the case, one that maybe the parties
haven’t mentioned. The parties’ interest can very well be different than an amicus
interest. On occasion, we will find an amicus point of view or analysis to be what the
Court ultimately wants to adopt, and it’s not one that the parties necessarily wanted us
to adopt. So a different slant on the issue, a statement of the impact of the opinion either
way, can be very important. Fresh authorities are also useful.

What'’s useless are what we call the me-too briefs where the amicus just echoes what
the parties said or what other amici said. If your point of view is the same as other amici,
then join together because otherwise there is a lot of paper.

Sometimes we get the sense that amicus briefs are written by organizations who
want to go back to their supporters and cite in their newsletter or the annual report that
they participated in resolving the case. That’s not too helpful to the Court.

Do we read them? That would depend on the justice’s interest or whether he or she
feels the need or has the time available. Our staff attorneys read every single one of them.
So they are definitely read.

Johnson: Over the last 20 years, you've heard a lot of oral argument before the

Supreme Court. Could you share some of your ideas for “must do” and “must not do’
for appellate advocates in oral argument?

Hon. Werdegar: Well, I'm sure no one in this room needs that kind of guidance.
Johnson: But they would appreciate it.

Hon. Werdegar: It’s very hard to be original on that subject, but I would be happy
to give you my thoughts. On the “do” side: Anticipate interruptions. You all know the
old adage that there are three oral arguments: The one you plan and prepare, the one you
actually give, and the one afterwards you wish you had given.

So anticipate interruptions. Answer a justice’s questions. Now, I know if you're
standing before us and you’re making this beautifully shaped, focused argument, and
some justice says, “Counsel,” and asks a question, you might think, “where has she been?
I just said that,” or you might think that’s not the point. You don’t want to stop. But you
have to.

Sometimes attorneys—and as a member of the bench of course I like this—will say
“Excellent question...”

(Laughter.)

Sometimes one’s colleague’s questions can be annoying to oneself because you want
to hear what the attorney is saying at that moment, and it’s interrupted. But that’s how it
goes. Answer the questions. Don’t say “T’ll get to that later.”

Recognize softballs. Sometimes members of the Court will throw you a question
that’s meant to help you. Attorneys just don’t anticipate this. They can’t believe it, so they
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are in their adversarial mode and get all tangled up in this friendly question, whereupon
the justice will sometimes say “it was supposed to be a softball; you know you can say
yes or no.”

Of course, be prepared. Be prepared with record citations, if they seem to be at all
relevant to the legal point that you’re arguing. Know your cases; know your opposition’s
cases. Concede when you have to, but don’t concede when you don’t have to. Of course
I can’t tell you when it’s one and when it’s the other; but just concede if you have to, but
don’t give away what you don’t have to.

If you have authorities against you, be prepared to distinguish them; if you can’t
distinguish them, be prepared to say why they were on the wrong track.

Do think of the larger ramifications of your case. As I said, we’re not there to correct
error. We're there to announce rules of law that will guide people in the future and will
operate going forward. Often a justice on the bench will say: What rule would you have
us fashion? And attorneys might be so busy arguing their client’s case that they haven’t
really thought of how they can articulate a general rule that will be good for their case.

On the “don’t” side: Don’t share argument unless you have to. In the early days on
the Court we might have—because we hadn’t thought it through—amicus counsel argue
three minutes at a time. It was useless to the Court. So we have adopted a rule. I think the
minimum time you can yield to another attorney is 10 minutes. But don’t share it unless
it’s of clear benefit to you. For instance, you might want to argue the particulars of your
client’s case and then yield time to someone who is looking at the larger ramifications of
the issue. You want them to present the larger perspective.

But attorneys will also stand up and say I'm So-and-So, I'm going to argue points A,
B, C; my colleague is going to argue D, E, F. Well, the justices might want to be talking
about D, E, F while the attorney is arguing A, B, C. The Court prefers if we don’t have
a disjointed argument. So don’t do it unnecessarily, even though in some cases you might
think it’s the most effective and appropriate way.

Don’t talk over a justice. Again, this goes back to the questions. When these
questions come, don’t keep going. You have to stop. “Yes, Your Honor.”

And, finally, I know none of you would ever do this, but don’t address the bench
“You guys.” It has happened. Justice Kennard one time responded, “Does that include
me?” Of course you all know you’re not arguing to a jury, you're arguing to an appellate
court. And we do notice the difference.

When I started out, there really wasn’t a specialty bar handling appellate law. Some
individuals were starting to specialize, some pioneers. Now, of course, there’s a well-
established large appellate bar, and we benefit from that.

Sometimes we’ll get off the bench and say, “He must have been the trial attorney.”
(Laughter.)

So T hope that’s helpful to all of you.
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Johnson: Recently, California’s 90-day rule for judicial decisions has been criticized.
One UCLA professor has said that it really diminishes the importance of oral argument
and effectively forces the judges to confer prior to oral argument and even draft tentative
opinions before oral argument. Do you have a reaction to that? Do you find your own
decisions are persuaded by oral argument?

Hon. Werdegar: Well, Professor Bussel, I believe it was, indeed took real umbrage
with our procedures, which are described as front-loading. It does do what he claimed.
It forces us to look at the case before oral argument. It forces us to consider our views,
to consider the tentative opinion of the assigned justice, and to come to a tentative
conclusion. Yes, it does.

I don’t think that’s a bad thing. I disagree with his concerns and criticisms. I think
we arrive on the bench a more focused group. We know what the tentative is; we know
where our colleagues stand and I know where I stand. Sometimes, of course, I'm not sure
and that’s part of the value of oral argument. But we know where each of us tentatively
stands. That gives counsel the best opportunity to address the Court’s concerns, to
correct misunderstandings that emerge as the Court asks questions. As a member of
the bench myself, oral argument gives me the opportunity to test some of my tentative
thoughts and to address some of my concerns.

I will often ask a question about something that’s troubling me, and I’ll get an answer
that will assure me that where I think I'm going is the right way to go. Any one of us will
often ask a question that will challenge what we know one of our colleague’s points of
view is, and we hope the attorney will illustrate to that colleague how wrong he or she is.

We are considered an active bench. Not every case is the same. Sometimes we sit
there like dullards, but sometimes I wish that the 30 minutes for each side could be
greatly extended. So I disagree. Compare our Court to the United States Supreme
Court’s oral argument. As I understand it, when they come to the bench, they don’t know
where their colleagues stand and don’t know what the tentative resolution is going to be.
And I'm told they often just talk at each other, barely giving counsel an opportunity to
put forth his or her position.

Whether that’s an accurate characterization, I can’t say. But I do disagree with the
idea that our so-called front-loading makes oral argument just a charade. Absolutely not.

Part of your question was: After oral argument, what has the impact of oral argument
been? Well, rarely does oral argument completely turn around the tentative majority
opinion so that the attorney that came in to argue, possibly winning, loses. Rarely. I was
on the bench one time when the assigned justice got up and we went into the conference
room and he said, “Whoa.” We completely reversed our case. So argument can do that.
But not often.

Oral argument can change the shape of the opinion. We might add something; we
might take something out. It can change the mind of a justice who was with the opinion
who then might write separately, or it can bring into the fold a justice who was doubtful.
So enjoy your oral argument and know that it’s beneficial to the Court.
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Hon. Werdegar: I'll tell you how our post-argument conference goes. We get off
the bench, and we immediately conference. And this has been a rigid rule. We often
have lunches scheduled in advance with one lawyers group or another, especially in
Los Angeles. Even though they are waiting for us, we don’t yield to anything until we
resolve that morning’s cases. The assigned justice after oral argument will speak first.
“Well, I haven’t heard anything new,” might be said. But that’s not the end of it. If there
is somebody in a dissent mode, that individual speaks next and presents his or her view.
And then we go around the table, each justice speaking in turn. Sometimes there will be
a string of “concurs.” Other times, we’ll discuss for 40 minutes.

So it’s not always the same. It really depends on the case. And the chief speaks last.
That’s our tradition.

Tuttle: We've gotten into this just a little bit in your last answer. Do you and your
colleagues influence each other during conferences after oral argument? We're really
curious, can decisions be significantly altered in these conferences?

Hon. Werdegar: Occasionally they can. We go around the conference table and
everybody gets a chance to talk and air their concerns or their views. Rarely at that stage
does one justice, speaking to an issue, change everybody’s mind, but he might change
a colleague’s mind or change the analysis of an issue. Anything can happen. Our pre-
argument views are tentative, notwithstanding that we have a calendar memo and our
colleagues’ preliminary responses. The discussion can be very valuable, and it might
prompt a justice to change his or her mind.

Tuttle: When you were appointed to the Supreme Court in 1994, the pundits
expected you to follow a largely conservative course with flashes of independence on
women’s issues. Yet fast forward to 2012, a Stanford study classified you as more liberal
than the average California justice. Have your views evolved over the last two decades, or
has society changed the way we define liberal and conservative? Or maybe some of both?

Hon. Werdegar: Well, I take cach case as it comes, so I can’t agree that I have
some general views that might have changed. I appreciate your recitation of how I
was characterized when I was appointed. At that time, I had a limited track record. I
was largely an unknown quantity, and I think a lot of what was written about me was
speculation, supposition, and so forth. I've now been on the Court 20 years, and I have a
record. It’s there for people to extract whatever they want to extract as to what my views
are. But as I say, I take each case as it comes. I am who I've always been.

Tuttle: The work of a California Supreme Court justice is, one might say, rather
rarefied and far above the fray of trial courts and the gritty disputes they handle. Some
critics might even say that justices’ heads are in the clouds, consumed with precedent,
arcane footnotes. Shortly before your re-election in 2002, you were quoted as saying: “I
want to understand the impact of what were doing. I start with the law, but I'm never
blind to the human element,” which I happen to think was a very nice statement. Can
you expand on the role that the human element plays in our high court’s decision-
making?

Hon. Werdegar: I'll try, but actually there’s no definitive answer. I think every
justice is concerned about the real-world impact of our decisions. I mentioned amicus
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can help us there. But I've often been frustrated that we send these opinions out, and I, at
least, don’t know how it really worked out for the parties, for the industry, for the entity,
for the interested personality, unless you read a law review article or the Daily Journal tells
you what you did and how it will work. And they are not always right down the road.
So that is a frustrating part of our work.

I think the human element is part of the real-world impact. One can be sensitive to
the human element—we are impacting the lives of people—and that might alter the lens
through which you're looking at the law and where the law should go. But in the end, it
has to be the law that drives the resolution of the case. The balance between those two
is really sort of existential, and I don’t think quantifiable.

Johnson: I need to give you a soft ball. Can you tell us what decisions you’re most
proud of?

Hon. Werdegar: It’s interesting. I reflected on that. I wouldn’t say “proud”
because I don’t think I bring pride to it, but the ones I'm most fond of, interestingly,
without doing in-depth research, the ones that come to mind are some of my dissents.
Now, why would that be? Well, if youre going to dissent, you're parting from the
company of the majority. So you really have to think: Why am I doing this? Also, is it
worth the resources? Because where does a dissent go? You hope maybe a future court
or legislature or generations will see it your way. But basically, dissents usually just end
where they are in that opinion.

My dissents are the opinions that I have felt strongly about. I’ll name two or three
of them. One was the Merrill v. Navegar® case, the 101 California shoot-out case. You
might be familiar with it. Used in that massacre were TEC9/ DC-9s. Rapid-fire assault
weapons. The majority viewed the case through the legislation that governed design
defect. And the legislature basically immunized manufacturers from design defect in
this area. I viewed it through the tort of negligent marketing. My opinion, if any of you
have read it, said that the gun was marketed to the general civilian population, and it was
marketed as being a rapid-fire assault weapon, rapidly assembled, fingerprint resistant.
The point of my dissent was that there was no place in the civilian population for this
kind of a weapon. There may be in law enforcement or the military. But there arguably
was some negligence on the part of the manufacturer in not being more discriminating
in who its market would be. That’s one case.

Another one: The recent case (Iskanian)” which related to the impact of the FAA
(Federal Arbitration Act), on class-action waivers in the area of employment and labor
disputes. I dissented there saying that, yes, the FAA does allow class action waivers, but
the majority is overlooking the federal law on collective bargaining and the rights of
workers to act collectively, which I don’t think the FAA trumps.

Then there was the cell phone case (People v. Diaz).® I was rather fond of that dissent
because the classic rule that we all know, the search incident to arrest exception to the

6 Merrill v. Navegar, Inc., 26 Cal. 4th 465 (2001).
7 Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal. 4th 348 (2014).
8 51 Cal. 4th 84 (2011).

80





warrant requirement, just didn’t seem to fit the kind of search that occurred there given
that there’s so much personal data on a cell phone. I said a new paradigm is probably
required. It was gratifying that the United States Supreme Court, although not citing
my case, came to a similar conclusion. But I don’t always expect to be vindicated by the
United States Supreme Court.

(Laughter.)

Johnson: You’re up for re-election in a few weeks. I think a lot of us remember
Justices Bird, Reynoso, and Grodin, who were ousted in 1986 as a result of a fairly brutal
campaign that targeted specific rulings of theirs. Do you have any views on re-election
campaigns? And do you think they have a chilling impact on the Court’s rulings?

Hon. Werdegar: Do I have any views? Yes, I do. I think California so far has
been largely immune. Because ours is a retention election, we have been spared some of
the acrimony, the out-of-state money, and the disparaging campaigning that occurs in
contested elections in many other states. I think our system is excellent because it does
allow the electorate to vent if they really are exercised about something, but the judiciary
is not politicized by contested elections.

Johnson: What about a chilling impact—

Hon. Werdegar: I'm not the first to think about that. Justice Otto Kaus spoke
about the dilemma judges face when deciding controversial cases while facing a retention
election. “It’s like finding a crocodile in your bathtub when you go in to shave in the
morning. You know it’s there, and you try not to think about it, but it’s hard to think
about much else while you're shaving.” His point was you don’t want to think about it,
but you can’t help but do so. I doubt that he ever let it impact his decisions. I think of
any justice I've ever known, it would have no impact in their ruling on a particular case.

Johnson: News reports of the appointment of Mariano-Florentino Cuellar has
emphasized that he kind of represents an infusion of youth on the Court that has been
more chronologically privileged and more moderate.

(Laughter.)
Do you think age brings a different perspective to the Court?

Hon. Werdegar: I anticipate that it certainly will. But more broadly, any new
justice brings changes to the Court, brings a new perspective. Youth is certainly a
perspective, whatever that entails. Professors have a different background. We will have
two at least. We’re waiting for a third appointment. They certainly have a different look
at the law than practitioners, perhaps. They have been examining, approaching the law
from a more abstract, academic point of view. This Court is going to have three new
members early next year, and it’s going to be very, very interesting. And I'm looking
forward to seeing how that plays out.

Tuttle: You obviously can’t discuss any pending cases but thinking down the road
a little bit more broadly, what do you think might be some of the most prominent legal
issues in California the next few years?
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Hon. Werdegar: First, I'm going to mention privacy. I've just read this morning
about drones that can float around your house and see what youre doing inside. Drones,
cell phones. The Internet. Tracking of your activity on the Internet. Dissemination of the
private information that you're required to give to your bank or your medical provider.
The privacy issues are vast.

Alternative dispute resolution. The impact of mandatory arbitration and the
restrictions that are imposed through mandatory arbitration. Consider what that is going
to do to our civil courts and our right to jury trial.

Water law. Water law is going to be of major significance.

CEQA” cases I think are with us forever. And I think antitrust issues will continue
in the near future.

Tuttle: Thank you.

Johnson: Now, we’ve been wondering what a Supreme Court justice does to mount
a reelection campaign other than asking your spouse to vote.

(Laughter.)

Can you tell us what you’ve done, or do you have anything you want to tell this
group of voters?

Hon. Werdegar: Well, unfortunately, twelve years ago I did mount a campaign. It
was a very painful experience. You raise money, and how do you raise money? You give
speeches to various groups. And where does that money go? This is a statewide election.
It goes to mailers. I don’t know how many of you get mailers in your box, Citizens For
an Effective Democracy, etc., etc. You pay to have your name on mailers to counter the
negativity that may come from other quarters.

It’s unusual for an appellate justice in this state to mount a campaign. I'm not
mounting a campaign this time. Anybody who is interested, please, find your way to the
bottom of the ballot —because I think we are at the bottom of the ballot—and if you
can find it in your heart to vote “yes,” do so. For all the justices, unless you have reason
to believe otherwise, give them a yes.

Johnson: Okay. Our final question is a real hard ball: Do you have a favorite baseball
team? And who is going to win the World Series?

Hon. Werdegar: Now, Cheryl, I actually do recognize a soft ball when I get one.
The Giants. I lost faith much earlier in the season. I thought they were having a bad year.
But it’s going to be the Giants. And won’t that be wonderful for us?

(Applause.)

EMCEE: Thank you, conversationalists. And especially thank you, Justice Werdegar.
We very much appreciate your informing us and enlightening us.

Hon. Werdegar: It’s been a great pleasure. Thank you.

9 Acronym stands for the California Environmental Quality Act.
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ORDER
RAAG SINGHAL, UNITED STATES DISTRICT JUDGE

*1 THIS CAUSE is before the Court upon Defendant Greenwich Insurance Company's Motion
for Summary Judgment (DE [25]). The motion is fully briefed and ripe for review. For the reasons
discussed below, the motion is granted.

I. BACKGROUND

Plaintiff 331 South County Road Corp. d/b/a Café L'Europel (“Café”) operates a restaurant on
leased premises in Palm Beach County, Florida. The Café’s landlord is responsible for maintaining
the exterior of the premises. In July 2020, the landlord contracted with a roofer to replace/repair
the roof. On the first day of the repair, the roofer removed a portion of the flat roof exposing the
underlying concrete deck. Before leaving for the night, the roofer placed plastic sheeting over the
exposed deck. It rained during the evening and rainwater permeated the plastic barrier and entered
the building, causing damage to the interior of the Café.
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I A second Plaintiff, 331 South County Road, Inc. is a non-existent entity, but was included

in the suit as a named party to the extent that it was incorrectly named as an insured under
the Policy.

The Caf¢ replaced all its contents and spent over $900,000 for renovations. The Café filed a claim
with Greenwich Insurance Company (“Greenwich) under a commercial lines insurance policy
(the “Policy”) issued by Greenwich to the Café. Greenwich denied coverage on the ground that
the Policy's faulty workmanship exclusion and rain limitation excluded the Café’s claim from
coverage.

The Café¢ filed this action under diversity jurisdiction pursuant to 28 U.S.C. § 1332. The Complaint
(DE [1]) alleges three counts of breach of contract and seeks actual cash value or replacement cash
value as defined by the Policy as well as recovery for lost business income. Greenwich denied
liability (DE [10]) and now seeks summary judgment in its favor.

II. LEGAL STANDARDS

Pursuant to Federal Rule of Civil Procedure 56(a), summary judgment “is appropriate only if
‘the movant shows that there is no genuine [dispute] of material fact and the movant is entitled
to judgment as a matter of law.” ” Tolan v. Cotton, 572 U.S. 650, 656-57 (2014) (per curiam)
(quoting Fed. R. Civ. P. 56(a)). “By its very terms, this standard provides that the mere existence of
some alleged factual dispute between the parties will not defeat an otherwise properly supported
motion for summary judgment; the requirement is that there be no genuine [dispute] of material
fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). A dispute is “genuine” if a
reasonable trier of fact, viewing all of the record evidence, could rationally find in favor of the
nonmoving party in light of his burden of proof. Harrison v. Culliver, 746 F.3d 1288, 1298 (11th
Cir. 2014). And a fact 1s “material” if, “under the applicable substantive law, it might affect the
outcome of the case.” Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 1259-60 (11th Cir. 2004).
“[Where the material facts are undisputed and do not support a reasonable inference in favor
of the non-movant, summary judgment may properly be granted as a matter of law.” DA Realty
Holdings, LLC v. Tenn. Land Consultants, LLC, 631 Fed. Appx. 817, 820 (11th Cir. 2015).

*2 The court must construe the evidence in the light most favorable to the nonmoving party and
draw all reasonable inferences in that party's favor. SEC v. Monterosso, 756 F.3d 1326, 1333 (11th
Cir. 2014). However, to prevail on a motion for summary judgment, “the nonmoving party must
offer more than a mere scintilla of evidence for its position; indeed, the nonmoving party must
make a showing sufficient to permit the jury to reasonably find on its behalf.” Urquilla-Diaz v.
Kaplan Univ., 780 F.3d 1039, 1050 (11th Cir. 2015). “[T]his, however, does not mean that we are
constrained to accept all the nonmovant's factual characterizations and legal arguments.” Beal v.
Paramount Pictures Corp., 20 F.3d 454, 459 (11th Cir. 1994).
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II1. ANALYSIS

There is no dispute that rainwater entered the Café and caused damage. The issues before this Court
are whether there exists any genuine dispute of material fact that the Café’s claim was excluded
under the Policy and whether Greenwich is entitled to judgment as a matter of law.

The starting point for any insurance dispute is the Policy. In this case, the provisions of the Policy
relevant to coverage state the following:

A. Coverage [pursuant to the Building and Personal Property Form]:

We will pay for direct physical loss of or damage to Covered Property at the premises described
in the Declarations caused by or resulting from any Covered Cause of Loss.

A. Coverage [pursuant to the Business Income (and Extra Expense) Coverage Form]:

ok

We will pay for the actual loss of Business Income you sustain due to the necessary
“suspension” of your “operations” during the “period of restoration.” The “suspension’” must
be caused by direct physical loss of or damage to property at premises which are described
in the Declarations and for which a Business Income Limit of Insurance is shown in the
Declarations. The loss or damage must be caused by or result from a Covered Cause of Loss.
With respect to loss of or damage to personal property in the open or personal property in
a vehicle, the described premises include the areas within 1000 feet of the site at which the
described premises are located.

The Policy's Causes of Loss — Special Form states:
A. Covered Causes of Loss

When Special is shown in the Declarations, Covered Causes of Loss means Risks of Direct
Physical Loss unless the loss is:

1. Excluded in Section B., Exclusions; or
2. Limited in Section C., Limitations; that follow.
The Policy's Causes of Loss — Special Form contains the following exclusions:

B. Exclusions

koksk
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3. We will not pay for loss or damage caused by or resulting from any of the following. 3.a.
through 3.c. But if an excluded cause of loss that is listed in 3.a. through 3.c. results in a
Covered Cause of Loss, we will pay for the loss or damage caused by that Covered Cause
of Loss....

c. Faulty, inadequate or defective:
(1) Planning, zoning, development, surveying, siting;

(2) Design, specifications, workmanship, repair, construction, renovation, remodeling,
grading; compaction;

(3) Materials used in repair, construction, renovation or remodeling;
or
(4) Maintenance;
of part or all of any property on or off the described premises. (DE [25-7] p. 102).
The Policy's Cause of Loss — Special Form contains the following limitations:
C. Limitations
The following limitations apply to all policy forms and endorsements, unless otherwise stated.

1. We will not pay for loss or damage to property, as described and limited in this section. In
addition, we will not pay for any loss that is a consequence of loss or damage as described
and limited in this section.

*3 kg

c. The interior of any building or structure, or to personal property in the building or
structure caused by or resulting from rain, snow, sleet, ice, sand or dust, whether driven
by wind or not, unless:

(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof
or walls through which the rain, snow, sleet, ice, sand or dust enters|.]

The Policy's Commercial Property Conditions contains the following provisions:
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This Coverage Part is subject to the following conditions, the Common Policy Conditions
and applicable Loss Conditions and Additional Conditions in Commercial Property Coverage
Forms.

koksk

B. CONTROL OF PROPERTY

Any act or neglect of any person other than you beyond your direction or control will not
affect this insurance.

The breach of any condition of this Coverage Part at any one or more locations will not affect
coverage at any location where, at the time of loss or damage, the breach of condition does
not exist. (DE [25-7] p. 63).

Florida law applies to this diversity case. Divine Motel Grp., LLC v. Rockhill Ins. Co., 655 Fed.
Appx. 779, 780 (11th Cir. 2016). Under Florida law, the “insured has the burden to prove its claim
is covered under the policy.” Id. (citing E. Fla. Hauling, Inc. v. Lexington Ins. Co., 913 So.2d 673,
678 (Fla. 3rd DCA 2005)). “Once the insured establishes ‘a loss apparently within the terms of
the policy,” the burden shifts to the insurer to prove an exclusion applies. If an exception to the
exclusion exists, the burden shifts back to the insured to prove the exception applies.” Id. (citing
E. Fla. Hauling, 913 So0.2d at 678, and LaFarge Corp. v. Travelers Indem. Co., 118 F.3d 1511,
1516 (11th Cir. 1997)).

A. Faulty, Inadequate or Defective Workmanship Exclusion

Greenwich denied coverage under the Policy's exclusion for loss or damage caused by faulty,
inadequate, or defective workmanship. Greenwich relies on the deposition testimony of the Café’s
own expert witness, Danny Stokes (“Stokes”) of Roof Advisors, Inc. Stokes testified that the only
way to protect against rain intrusion while repairing a roof is to remove only as much roofing as
can be replaced in the same day. Stokes testified that covering the removed portion of the roof
with a visqueen sheet was not sufficient to keep the roof watertight and opined that the roofing
work on the Café was “very poor.”

In response, the Café relies upon the testimony of the roofer's corporate representative, Yusniel
Cuello (“Cuello”), who testified that he would never leave a roof — especially a flat roof --
uncovered without attaching a plastic over it if the weather is not good. (DE [25-2], p. 22). He
testified that the 9 mil plastic was placed over the roof and anchored with 2 by 4s, Tapcons and
silicone. (/d., p. 18). Cuello testified that he has used this procedure “hundreds” of times and it
never resulted in water intrusion from rain. (Id., p. 21).
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Cuello testified that the plastic sheeting sustained damage in the storm, resulting in tears or
punctures in the plastic. According to Cuello, the water intrusion was caused by the improper
existing sloping of the flat roof, which caused water to pond in the area of the punctures in the
plastic caused by storm debris, which then leaked into the Café. But Cuello could not identify
the location, number, or cause of the tears/punctures, other than to speculate they were caused by
unidentified storm debris. (DE [25-2] pp. 68-72). This speculative testimony is entitled to little
weight and does not raise a genuine dispute to Stokes’ testimony that covering an exposed flat
roof with plastic sheeting was “very poor” roofing work. Thus, Greenwich has established a lack
of a genuine dispute of material fact that the workmanship on the roof was “faulty.”

*4 There is also no genuine dispute of material fact that the water intrusion occurred at the site of
the roof repair. The Café admits that rainwater permeated the plastic barrier on the roof, “allowing
water to permeate the small section of roof where the concrete deck was exposed.” (DE [31] 4
11). The Café presents no evidence that the water intrusion occurred anywhere other than the
exposed roof and the plastic barrier. Thus, Greenwich has established that the faulty workmanship
exclusion applies to the Café’s claim.

B. Ensuing Loss Clause

The Café argues that the faulty workmanship exclusion does not bar its claim because of the
Policy's ensuing loss clause. Under Section B.3. of the Policy, “if an excluded cause of loss results
in a Covered Cause of Loss, we will pay for the loss or damage caused by that Covered Cause of
Loss....” This type of clause is interpreted under Florida law to “exclude coverage for loss caused
directly by [faulty workmanship] but does not apply to loss that occurs subsequent to and as a
result of the [faulty workmanship].” Bartram, LLC v. Landmark Am. Ins. Co., 864 F. Supp. 2d
1229, 1235 (N.D. Fla. 2012) (quoting Swire Pacific Holdings v. Zurich Ins. Co., 845 So. 2d 161
(Fla. 2003)). In Bartram, the court held that the faulty workmanship exclusion only applied to the
costs necessary to repair the faulty workmanship. The exclusion did not bar the insured's claim for
ensuing loss caused by the water intrusion that occurred because of the faulty workmanship:

This means that ensuing losses, if they resulted from a covered cause, are
covered under the policy regardless of whether the loss was naturally set in
motion by an excluded cause of loss. Given the plain meaning of the policy
language, if the faulty workmanship resulted in water intrusion that subsequently
resulted in ensuing losses, the cost to repair the faulty workmanship is excluded
but the ensuing losses from water intrusion are covered.

Id. at 1235. Plaintiff's reliance on Bartram is misplaced. In the present case, a Covered Cause of
Loss is one that is not excluded or limited. The Policy contains a Rain Limitation, which limited
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coverage for damages caused by water intrusion. Because, as discussed below, the Policy's Rain
Limitation applies here, the water intrusion is not a Covered Cause of Loss and the damages are
not covered by the ensuing loss clause.

C. Rain Limitation
The Rain Limitation states as follows:

C. Limitations
The following limitations apply to all policy forms and endorsements, unless otherwise stated.

1. We will not pay for loss or damage to property, as described and limited in this section. In
addition, we will not pay for any loss that is a consequence of loss or damage as described
and limited in this section....

c. The interior of any building or structure, or to personal property in the building or
structure caused by or resulting from rain, snow, sleet, ice, sand or dust, whether driven
by wind or not, unless:

(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof
or walls through which the rain, snow, sleet, ice, sand or dust enters|.]

The Rain Limitation excludes coverage for loss or damage to the interior of a building or structure
unless “the building or structure first sustains damage by a Covered Cause of Loss to its roof or
walls ...” The exception to the Rain Limitation does not apply because there is no evidence that
the Café’s roof or walls sustained damage. See New Hampshire Ins. Co. v. Carter, 359 So0.2d 52,
53-54 (Fla. 1st DCA 1978) (rain limitation provision that covered rain intrusion through wind-
created openings in roof excluded coverage for rain intrusion caused by manual removal of roof
tiles); Divine Motel Grp., 655 Fed. Appx. at 782-83 (affirming summary judgment for insurer on
rain limitation exclusion where record contained no evidence that water entered through damage
to the building's roof or walls).

*5 The Café argues that the roof was damaged when the visqueen became torn or punctured
from storm debris, but that argument fails for two reasons. First, and more importantly, the Policy
requires damage to the “roof”, not to plastic coverings over a removed roof. Greenwich insured an
intact roof; although the Policy does not define the word “roof” “[t]he plain and ordinary meaning
of ‘roof” describes a permanent structure that covers a building.” Ace Property and Cas. Ins. Co. v.
Vegas VP, LP, 2008 WL 2001760, at * 6 (D. Nev. May 7, 2008) aff'd sub nom., Ace Prop. and Cas.
Ins. Co. v. Las Vegas VP, LP, 349 Fed. Appx. 232 (9th Cir. 2009) (visqueen tarps over roof were
not part of a permanent roof); Diep v. California Fair Plan Assoc., 19 Cal. Rptr. 2d 591, 593 (Cal.
2d Dist. 1993) (damage to protective plastic tarp is not damage to roof). Rain intrusion through a
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roof that has been removed is not a covered loss. New Hampshire Ins. Co., 359 So. 2d at 53-54.
Second, as discussed above, the Café has not produced competent evidence that the protective
visqueen was damaged by debris or the storm. For these reasons, the Court concludes there is no
genuine dispute of material fact that would permit coverage under the Policy's Rain Limitation.
Greenwich is, therefore, entitled to summary judgment.

D. Control of Property Condition
The Caf¢ argues that the Policy's Commercial Property Conditions negate the faulty workmanship
exclusion and that coverage, therefore, exists. But it is not necessary to reach this argument
because the Rain Limitation excludes coverage for the water intrusion into the Café. But even if
the Rain Limitation did not apply, the Control of Property Condition would not negate the faulty
workmanship exclusion.

The Commercial Property Conditions (DE [25-7], p. 63) include the following: “Any act or neglect
of any person other than you beyond your direction or control will not affect this insurance.” The
Café argues that this Policy Condition “negates the exclusion for faulty workmanship because
Plaintiff has no control over the contractors who perform work on the exterior of the building.” (DE
[30], p. 18). This argument ignores the rule that “[i]n construing insurance policies, courts should
read each policy as a whole, endeavoring to give every provision its full meaning and effect.”
Auto-Owners Ins. Co. v. Anderson, 756 So. 2d 29, 34 (Fla. 2000).

An appellate court in Michigan explained the interaction between a similar policy condition and
the policy's exclusions:

The provision that plaintiff relies upon ... merely states that the acts of others
beyond the insured's control will “not affect” insurance. It does not say that the
acts of others beyond the insured's control automatically results in a covered
loss. Thus in general, an act of another person outside the control of the insured
is not a ground to grant coverage and it also is not a reason to deny coverage.
As aresult, one must look to the terms of the actual policy in order to determine
if any particular loss is covered.

Torres Hillsdale Country Cheese, L.L.C. v. Auto-Owners Ins. Co., 2013 WL 5450284 (Mich. Ct.
App. Oct. 1, 2013) (holding that exclusion for loss caused by government seizure and decision of
a governmental body applied to deny coverage).

A Florida appellate court has also considered an identical policy condition and held that the
condition does not negate the exclusion, even though the excluded act was committed by a person
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outside the insured's direct control. See Grover Commercial Enterprises, Inc. v. Aspen Ins. UK.
Ltd., 202 So.3d 877,880, 882 (Fla. 3rd DCA 2016) (Lagoa, J.). In Grover Commercial Enterprises,
Inc., the insured leased premises containing restaurant equipment and other personal property to
a tenant who stole the equipment and damaged the premises when he vacated the property. The
insurance company denied coverage because the policy excluded claims caused by dishonest or
criminal acts by anyone to whom the insured entrusted the property. As in this case, the insured
argued that the Control of Property condition prevented application of the dishonesty exclusion.
The trial court held that the entrustment exclusion applied and the Third District Court of Appeal,
noting the policy condition, affirmed. /d.

*6 In this case, Policy excludes damages from acts done by many outside the insured's direction
and control: planning, zoning, development, surveying (DE [25-7] at 102); fungus and bacteria
(id. at 100); war and military action (id. at 102); enforcement of ordinances or law (id. at 99);
government action (id. at 99); utility services (id. at 100); nuclear hazards (id.); dishonest acts by
persons entrusted with property (id. at 101) and more. The Café’s reading of the Condition would
render the Policy exclusions superfluous.

The Café’s reliance on Cincinnati Holding Co. v. Fireman's Fund Ins. Co., 2020 WL 635655, at
*9 (W.D. Oh. Feb. 11, 2020) is unconvincing. There, the insurer relied on a policy exclusion that
excluded coverage for damage caused by “acts or decisions, including the failure to act or decide,
of any person, group, organization, or governmental body.” /d. at *9. The court found the exclusion
ambiguous, noting that “if the exclusion were taken literally, ‘it would exclude coverage from all
acts and decisions of any character of all persons, groups, or entities. Such an interpretation would
leave the insurance policy practically worthless.” ” Id. (quoting Jussim v. Massachusetts Bay Ins.
Co., 33 Mass. App. Ct. 235, 238-39 (1992), aff'd as amended, 415 Mass. 24 (Mass. 1993)). The
court did consider the “Control of Property” condition and noted that “it would appear to limit
the ‘acts or decisions’ [exclusion] to those made by the insured or someone under the direction or
control of the insured.” /d. at *10. Because the exclusion was ambiguous, the court construed it
against the insurer and concluded that the exclusion did not apply to a covered cause of loss. /d.
The court denied summary judgment, finding a genuine dispute of fact as to whether the damage
was caused by a covered loss. But the faulty workmanship exclusion in the case before this Court
is not ambiguous and the Property Conditions do not negate the exclusion. The Third District
decision in Grover Commercial Enterprises, Inc., 202 So. 3d 877, dictates that conclusion.

IV. CONCLUSION

For the reasons discussed above, the Court concludes that there is no genuine dispute of material
fact that would preclude summary judgment. The undisputed facts establish that the Café’s claim
is barred by Policy's faulty workmanship exclusion and rain limitation and, therefore, summary

judgment will be entered in favor of Defendant. 2 Accordingly, it is hereby
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Because summary judgment is being granted, the Court will not consider Defendant's
alternative argument that the Policy's coinsurance provision limits Plaintiff's damages.

ORDERED AND ADJUDGED that Defendant's Motion for Summary Judgment (DE [25]) is
GRANTED. A separate Final Judgment will be entered.

DONE AND ORDERED in Chambers, Fort Lauderdale, Florida, this 20th day of December 2021.

All Citations

Not Reported in Fed. Supp., 2021 WL 10256976

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Aginsky v. Farmers Ins. Exchange, 409 F.Supp.2d 1230 (2005)

409 F.Supp.2d 1230
United States District Court, D. Oregon.

Arkady AGINSKY, an individual, Sharlota Aginsky, an individual, Third—Party Plaintiffs,
V.
FARMERS INSURANCE EXCHANGE, an entity of unknown type, Third—Party Defendant.

No. 05-291-KI.
I
Dec. 27, 2005.

Synopsis

Background: Insureds brought action in state court against property insurer, seeking coverage for
damage to the interior of their apartment building as a result of rain water. After removal, insurer
filed motion for summary judgment.

[Holding:] The District Court, King, J., held that temporary tarp structure intended by roofing
contractor to protect apartment building while roof was completely removed was not a “roof”
within meaning of property insurance policy excluding coverage for rain damage to the interior of
building or structure unless the building first sustained damage to its roof or walls.

Motion granted.

Procedural Posture(s): Motion for Summary Judgment.
West Headnotes (5)

[1] Removal of Cases & Effect of proceedings in state court before removal

Federal court to which case has been removed may, within its discretion and for cogent'
reasons, grant summary judgment despite an earlier denial in state court.

1 Case that cites this headnote

[2] Insurance ¢ Questions of law or fact

In Oregon, the interpretation of an insurance policy is a matter of law.
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[3] Insurance & Ambiguity, Uncertainty or Conflict

Under Oregon law, if two plausible interpretations of insurance policy are reasonable, the
policy must be construed against the drafter.

[4] Insurance o Precipitation; hail

Under Oregon law, temporary tarp structure intended by roofing contractor to protect
apartment building while roof was completely removed was not a “roof” within meaning
of property insurance policy, which excluded coverage for rain damage to the interior
of building or structure unless the building first sustained covered damage to its roof or
walls through which the rain entered; therefore, insurer was not liable for damage to the
interior of the building as a result of rain water entering through the roof area intended to
be protected by the tarp structure.

5 Cases that cite this headnote

[S] Evidence « Admissibility in same proceedings

Rule that an admission of fact in a pleading is a judicial admission applies only if the
admission is made in the same judicial proceeding.

5 Cases that cite this headnote

Attorneys and Law Firms
*1230 Paul Sheely, The Aldrich Law Office, P.C., Portland, OR, for Third—Party Plaintiffs.

*1231 Francis J. Maloney, Nicholas L. Dazer, Bullivant Houser Bailey P.C., Portland, OR, for
Third—Party Defendant.

OPINION AND ORDER

KING, District Judge.
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Aginsky v. Farmers Ins. Exchange, 409 F.Supp.2d 1230 (2005)

Plaintiffs Arkady Aginsky and Sharlota Aginsky ! ¢laim defendant Farmers Insurance Exchange
(“Farmers”) breached an insurance contract. Before me is Farmers' Motion for Summary Judgment
(# 8). For the following reasons, I grant Farmers' motion for summary judgment.

The Notice of Removal misspells plaintiffs' last name as Aginksy.

BACKGROUND

On November 27, 1996, Farmers issued a property insurance policy to cover an apartment building
owned by the plaintiffs. At the time the policy was issued, the apartment had in place a permanent
roof. In early 2003, plaintiffs decided to re-roof one of their three apartment buildings and, in
February 2003, plaintiffs entered into a contract with a roofing contractor, Executive Construction,
to perform that work.

Executive completely removed the roof of the entire apartment building in late February 2003.
With the roof completely removed, the project came to a standstill because, according to Mike
Hettrick of Executive, the City had “red tagged the project because of concerns it had with
structural problems with the building.” Plaintiffs' Response to Concise Statement of Facts, No. 3.
Executive and plaintiffs were stalled because they did not have a plan as to how to proceed with the
repair or an agreement as to a contract price for the work. With the project at a standstill, Executive
initially laid tarps flat on the roof and “burned up” the tarps to prevent water from entering the
building. According to Hettrick, at that point no water had entered the building. Executive then
returned to the project and constructed a temporary roof structure on the Aginskys' building.
Executive installed walls and a ridge and a joisting system in the form of a pitched roof to run the
water to the outside of the building. The original flat-tarped system was also left in place.

In March 2003, due to high winds, rain water penetrated the temporary structure and the flat tarp
and entered the building. Plaintiffs filed a claim with Farmers for the damage caused by the rain
water. Farmers had a water damage repair contractor perform initial repairs. On April 21, 2003,
Farmers sent a letter to plaintiffs denying coverage of the claim based on the same limitations now
asserted in this Motion.

In September 2003, Farmers initiated a lawsuit against Executive to recover the money it paid to
the water damage repair contractor. In its complaint, Farmers alleged it had insured plaintiffs, that
plaintiffs made a claim under the policy with Farmers, and that Farmers “was obligated to pay
and did pay insurance proceeds in the amount of $24,624 for emergency repair of the damages as
was necessary.” Plaintiffs' Additional Concise Statement of Facts, No. 3. Executive paid Farmers
$15,500 in settlement.
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Executive filed a breach of contract action against plaintiffs and other parties. Plaintiffs in turn
filed a third-party complaint against Farmers based upon Farmers' denial of coverage. Among
other claims, plaintiffs counterclaimed against Executive on the grounds that Executive performed
its work negligently and not in a reasonably workmanlike manner.

On November 12,2004, Farmers filed a summary judgment motion. The motion was argued before
Honorable Judge Janice Wilson on December 10, 2004. Judge Wilson denied the motion from the
bench. *1232 Plaintiffs submitted a proposed order on summary judgment on February 22, 2005.
Plaintiffs settled all claims against Executive for $105,000 for the damage caused by Executive's
negligent workmanship. Executive and the other original defendants were dismissed from this
litigation on February 23, 2005 and the only claim that remains is plaintiffs' third-party claim
against Farmers. This lawsuit was removed to federal court on March 2, 2005 based upon diversity
jurisdiction before the order on summary judgment was signed.

The insurance contract states in relevant part:
BUILDING AND PERSONAL PROPERTY COVERAGE FORM
A. Coverage

We will pay for direct physical loss of or damage to Covered Property at the premises described
in the Declarations caused by or resulting from any Covered Cause of Loss.

1. Covered Property

Covered Property, as used in this Coverage Part, means the type of property described in this
Section A.1., and limited in A.2., Property Not Covered, if a Limit of Insurance is shown in the
Declarations for that type of property.

a. Building, meaning the building or structure described in the Declarations, including:

(5) If not covered by other insurance:

(b) Materials, equipment, supplies and temporary structures, on or within 100 feet of the
described premises, used for making additions, alterations or repairs to the building or
structure.

CAUSES OF LOSS SPECIAL FORM
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A. Covered Causes of Loss

When Special is shown in the Declarations, Covered Causes of Loss means Risks Of Direct
Physical Loss unless the loss is:

1. Excluded in Section B., Exclusions; or
2. Limited in Section C., Limitations;
that follow.

B. Exclusions

3. We will not pay for loss or damage caused by or resulting from any of the following, 3.a.
through 3.c. But if an excluded cause of loss that is listed in 3.a. through 3.c. results in a
Covered Cause of Loss, we will pay for the loss or damage caused by that Covered Cause
of Loss.

c. Faulty, inadequate or defective:

(2) Design, specifications, workmanship, repair, construction, renovation, remodeling,
grading, compaction;

(3) Materials used in repair, construction, renovation or remodeling; or

C. Limitations
The following limitations apply to all policy forms and endorsements, unless otherwise stated.

1. We will not pay for loss of or damage to property, as described and limited in this section. In
addition, we will not pay for any loss that is a consequence of loss or damage as described
and limited in this section.





Aginsky v. Farmers Ins. Exchange, 409 F.Supp.2d 1230 (2005)

c. The interior of any building or structure, or to personal property *1233 in the building
or structure, caused by or resulting from rain, snow, sleet, ice, sand or dust, whether
driven by wind or not, unless:

(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof
or walls through which the rain, snow, sleet, ice, sand or dust enters; or

(2) The loss or damage is caused by or results from thawing of snow, sleet or ice on the
building or structure.

Aft. of Paul Sheely in Support of Plaintifts' Opposition to Defendant Farmers' Motion for Summary
Judgment (“Sheely Aff.”), Ex. 2.

LEGAL STANDARDS

Summary judgment is appropriate when there is no genuine issue as to any material fact and the
moving party is entitled to a judgment as a matter of law. Fed.R.Civ.P. 56(c). The initial burden
is on the moving party to point out the absence of any genuine issue of material fact. Once the
initial burden is satisfied, the burden shifts to the opponent to demonstrate through the production
of probative evidence that there remains an issue of fact to be tried. Celotex Corp. v. Catrett, 477
U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). On a motion for summary judgment, the
evidence is viewed in the light most favorable to the nonmoving party. Universal Health Services,
Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cir.2004).

DISCUSSION

. Summary Judgment in State Court

As an initial matter, plaintiffs argue that this court should give deference to the Circuit Court's
denial of Farmers' motion for summary judgment, and they assert that Farmers' motion before the
Circuit Court was identical to this one.

[1] In the Ninth Circuit the court has the power to grant summary judgment even if the state court
previously denied the same motion. The federal court may “within its discretion and for ‘cogent’
reasons grant summary judgment despite an earlier denial in state court.” Preaseau v. Prudential
Ins. Co. of America, 591 F.2d 74, 80 (9th Cir.1979).
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The Circuit Court judge held that there was an issue of fact precluding summary judgment as to
whether a reasonable person would conclude that the temporary structure could be considered a
roof, among other questions of fact.

[2] In Oregon, the interpretation of an insurance policy is a matter of law. Hoffiman Construction
Co.v. Fred S. James & Co., 313 Or. 464, 469, 836 P.2d 703 (1992). The court's first task, therefore,
is to determine the intention of the parties as to disputed terms in the insurance policy. The
interpretation of an insurance policy only becomes one of fact when the term is ambiguous, or
when “technical words, local phrases, or terms of art are used.” Farmers Ins. Exch. v. Crutchfield,
200 Or.App. 146, 153, 113 P.3d 972 (2005). As I discuss below, because I do not find the term
“roof” to be ambiguous, I do not believe that there are any issues of fact for resolution. For that
reason, and since I am the judge that would oversee any necessary trial, I consider Farmers' motion
for summary judgment despite the earlier denial of the motion.

II. Meaning of “Roof”

Farmers contends that plaintiffs' claim is for damage to the interior of the building as a result
of rain water entering through the roof area, in spite of the tarp structure intended to protect the
building in lieu of a roof. Farmers' insurance policy provides that Farmers will not pay for *1234
damage to the interior of any building or structure caused by rain unless the building or structure
first sustains damage by a “Covered Cause of Loss to its roof or walls.” Sheely Aff., Ex. 2 at 8

of 8, J C.1.c. (1) (emphasis added).

[3] AsIindicated above, under Oregon law, the interpretation of the insurance policy is a matter
of law. Hoffman Construction, 313 Or. at 469, 836 P.2d 703. The court must determine the intention
of the parties by examining the terms and conditions of the policy. /d. If the policy contains
undefined terms, the plain meaning of the terms should be used. If there is more than one plausible
interpretation of the disputed term, the term must be examined considering the context in which
it is used, and the policy as a whole. /d. at 470, 836 P.2d 703. If two plausible interpretations are
reasonable after employing this analysis, the policy must be construed against the drafter. /d. at
470-71, 836 P.2d 703.

[4] According to Farmers, a majority of jurisdictions have found that a tarp or temporary cover
is not a “roof.” In Diep v. California Fair Plan Ass'n, 15 Cal.App.4th 1205, 19 Cal.Rptr.2d 591
(1993), the issue was whether plastic sheeting used to cover an exposed building top constituted
a “roof.” The court referred to dictionary definitions and determined that,

[A] roof'is commonly considered to be a permanent part of the structure it covers.
“Roof” is not an ambiguous or vague word. The plastic sheeting was used here
because part of the roof had been removed. The breach in the roof was not
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caused by wind or hail, but by the workmen who removed that portion of the
roof needing repair.

Diep, 19 Cal.Rptr.2d at 593. The policy limitation was almost identical to the language at issue
here.

Farmers points to two cases with similar outcomes. In Camden Fire Ins. Ass'n v. New Buena Vista
Hotel Co., 199 Miss. 585, 24 So.2d 848 (1946), during repair of a roof, a rainstorm caused damage
to the interior of the building, despite the workmen applying roofing felt to the exposed area. The
policy contained similar language. The court found that felt roofing materials did not constitute
a “roof” because,

[A] reasonably prudent householder would [not] consider it, if left in that
condition for a month or months, or longer, as adequate against all risks of wind
and rain which could be reasonably anticipated as likely to happen according
to the general and recurrent experiences of the past—but not including any
extraordinary or unprecedented eventuality.

Camden, 24 So.2d at 850.

Finally, in New Hampshire Ins. Co. v. Carter, 359 So.2d 52 (Fla.Dist.Ct.App.1978), a rainstorm
caused damage during roof repairs even though the homeowner applied tar paper. Again, in
interpreting similar policy language, the court held that the losses occurred because the homeowner
removed the roof, not because of damage to the roof by wind or hail.

Here, according to Farmers, the plain language of the policy covers only losses resulting from
damage to the roof. Plaintiffs' roof was deliberately removed, and the temporary structure does not
constitute a roof. Indeed, plaintiffs' expert referred to the tarp as a “temporary roof covering.”

Plaintiffs approach the question in a different way. They first contend that the temporary structure
covering the top of the building is “covered property.” The insurance policy states, “We will pay
for direct physical loss of or damage to Covered Property ...” and defines covered property to
include “[m]aterials, equipment, supplies and temporary structures, *1235 on or within 100 feet
of the described premises, used for making additions, alterations or repairs to the building or
structure.” Sheely Aff., Ex. 2 at4 of 8, q A.1.a.(5)(b) (emphasis added). According to plaintiffs, this
language means that the parties anticipated coverage would continue while alterations or repairs
to the building occurred.
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Plaintiffs rely on Homestead Fire Ins. Co. v. DeWitt, 206 Okla. 570, 245 P.2d 92 (1952). In that
case, the court construed a builder's risk policy covering the interior of a school while the contractor
constructed an addition. The contractor tore off a portion of the roof from the existing building
in order to connect it to the new building, and temporarily covered the hole with a canvas. Wind
blew the canvas off and rain damaged the interior of the building. The court quoted the provisions
of the policy, which included a provision covering materials, equipment, supplies, and temporary
structures like this policy does. The court concluded that it was within the contemplation of the
parties to cover the risks incurred in connection with the construction of the addition. Furthermore,
in response to an argument that the roof or walls of the building were not breached by the wind,
the court stated,

But it appears from the stipulation of fact that the opening in the roof was
necessarily made in order that the roofs of the two buildings might properly be
tied together, and that this opening was covered by a temporary roof of canvas
which plaintiffs, as contractors, evidently considered adequate....The fact that
the opening was adequately covered by canvas brought it within the provisions
of the wind storm clause, since except for the action of the wind the opening
was adequately closed.

Homestead, 245 P.2d at 94-95.

Plaintiffs also refer to Victory Peach Group, Inc. v. Greater New York Mutual Ins. Co., 310
N.J.Super. 82, 707 A.2d 1383 (1998). In that case, workmen placed three tarps over unfinished
repairs to the roof of a hotel building. The workmen were not replacing the roof, but rather were
creating trenches in the roof to assist in drainage. A rainstorm ripped off the tarps and shingles
securing the tarps. The court found that a similar limitation did not apply because the roof sustained
damage by a covered cause of loss—damage to the repairs.

Finally, plaintiffs argue that at the very least the use of the term “roof” is ambiguous. The policy
does not require the roof to be permanent. The policy anticipates the use of a structure during
repairs to the roof, and since the structure was built to function as the roof temporarily, the policy
is at least ambiguous about whether it covers losses caused by damage to the temporary structure.

I agree with Farmers that the definition for “covered property” to include temporary structures is
irrelevant. Assuming without deciding that the tarp is a “temporary structure” and therefore is a
“building” under the policy, the policy only covers losses if the “building” first sustains damage
to its roof or walls. Plaintiff may be correct that including temporary structures in the definition of
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“building” implies that the parties anticipated coverage would continue while alterations or repairs
to the building occurred. However, the parties also agreed that coverage is limited to those times
when the building or structure first incurs damage to its roof or walls by a Covered Cause of Loss.
Plaintiffs' reading of the limitation eliminates the requirement that the building or structure incur
damage to its roof or walls by a specified means.

The question then becomes what is the plain meaning of “roof,” considering the intention of the
parties, and whethera *1236 temporary structure acting as a temporary roof constitutes a “roof” as
contemplated by the policy. | am persuaded by the authority cited by Farmers, and in particular by
Diep. A “roof” is a permanent structure, according to its commonly understood meaning, and is not
an ambiguous term. A temporary structure consisting of wooden framing and a plastic tarp would
not be considered a “roof” by any reasonable person. The policy language anticipates coverage of
a completed, permanent roof, not one in the process of repair and temporarily covered awaiting
completion of the repairs.

The two cases on which plaintiffs rely are distinguishable. In Homestead, the court focused on
the fact that the policy specifically covered risks during construction; the opening of the roof was
a risk intended and contemplated by the contracting parties. The court's reference to the policy
language covering temporary structures was simply intended to buttress its conclusion that the
parties anticipated coverage for damage during construction. Furthermore, the court's response to
defendant's argument that the temporary tarp was not a roof was a mere afterthought. The court did
not construe the term “roof”” and instead considered the issue from the perspective of the contractor
and whether the canvas was an adequate closure of the hole.

As for Victory Peach, the roof had not been removed; it had itself sustained damage by a covered
cause of loss.

Since I find that plaintiffs' losses were not caused by damage to the roof, I need not reach
Farmers' alternative argument that the policy excludes coverage for losses resulting from faulty
workmanship or materials.

1. Farmers' Alleged Admission

Plaintiffs assert Farmers should be bound by its allegations against Executive that Farmers was
obligated to pay insurance proceeds for “emergency repairs as was necessary.” Plaintiff's Ex. 11, 9
12. The policy does not distinguish between emergency repairs and other kinds of repairs. Plaintiffs
contend that Farmers has been acting inconsistently by denying coverage and then obtaining
reimbursement in the amount of $15,500 from Executive for the repairs Farmers paid for. Farmers
does not respond to this argument.
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[S] Idonotconsider Farmers allegation in one of its three claims against Executive to be a judicial
admission. The rule that an “admission of fact in a pleading is a judicial admission” applies only
if the admission is made in the same judicial proceeding. Kalgaard v. Lindo Mar Adventure Club,

Ltd., 147 Or.App. 61, 67, 934 P.2d 637 (1997). The factual statement in a pleading in another
judicial proceeding is “some evidence” in this proceeding of a statement against interest. /d.

The meaning of the purported statement against interest is unclear. The fact that Farmers made
payments for emergency repairs is not necessarily indicative of Farmers' interpretation of its policy
that the temporary structure is not a roof. The allegation was made to support one of three claims
filed against Executive. Furthermore, in light of Farmers' otherwise consistent position that the
temporary structure did not constitute a roof, I am not persuaded that Farmers should be bound
by the allegation in this proceeding.

CONCLUSION

Based on the foregoing, I grant Farmers' Motion for Summary Judgment (# 8).

IT IS SO ORDERED.

All Citations

409 F.Supp.2d 1230

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
£=3
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Attorneys and Law Firms

*448 Christopher Ashworth and Jonathan M. Turner, Garfield, Tepper, Ashworth & Epstein, Los
Angeles, Cal., for defendant-appellant.

Alan G. Buckner and Howard S. Vallens, Simon, Buckner & Haile, Marina del Rey, Cal., for
plaintiff-appellee.

Appeal from the United States District Court for the Central District of California.
Before FLETCHER, BOOCHEVER and WIGGINS, Circuit Judges.

Opinion

BOOCHEVER, Circuit Judge:

In this diversity action, Dwight H. Smith, M.D. (Smith) appeals from the district court's declaratory
judgment, finding that Allstate Insurance Co. (Allstate) was not required to reimburse Smith
pursuant to his “all risk” insurance policy for damage to his business equipment and improvements,
and for his loss of earnings. We reverse.

BACKGROUND

Smith rented space in a Los Angeles office building for his medical practice. In the fall of 1988,
he bought an “all risk™ insurance policy from Allstate covering his business property for “loss or
damage resulting from direct physical loss” with certain enumerated exclusions including those
for losses caused by faulty workmanship and rain.

On December 18, 1988, aroofing contractor was working on the building pursuant to an earthquake
standards compliance order *449 issued by Los Angeles's Department of Building & Safety.
During the day, the contractor removed most of the roof but did not put a temporary cover
over the exposed premises. Unfortunately, that night it rained and Smith's office equipment and
improvements were damaged.

Subsequently, Smith filed a claim with Allstate for the repair and replacement of his business
property and for his lost earnings due to disruption of business. Allstate filed a declaratory
judgment action, requesting that the court find that Smith's losses were not covered by his policy.
The district judge, based on a stipulated factual record, ruled that Allstate had no duty to reimburse
Smith because his losses were caused by “faulty workmanship.” Smith timely appealed.
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DISCUSSION

Because this diversity case arises in California, California law applies. See Hampton v. Gebhardt's
Chili Powder Co., 294 F.2d 172, 172 (9th Cir.1961).

A. “Faulty Workmanship”

[1] Asthe facts are undisputed, we review the district court's interpretation of the insurance policy
de novo. Kilroy Indus. v. United Pac. Ins. Co., 608 F.Supp. 847, 850 (C.D.Cal.1985). The first
issue we must face is whether the contractor's failure to cover the exposed premises constituted
“faulty workmanship” within the meaning of the policy's relevant exclusion clause, which states:

3. We do not cover any loss or damage caused by any of the following. However, any ensuing
loss not excluded or excepted in this policy is covered.

il. design, specifications, workmanship, repair, construction, renovation, remodeling,
grading, compaction; ...

[2] Under California law, ambiguities in insurance policy provisions are resolved in favor of
the insured. Price v. Zim Israel Navigation Co., 616 F.2d 422, 426 (9th Cir.1980). Smith argues
that the term “faulty workmanship” is ambiguous because it is susceptible to different reasonable
interpretations.

An insurance contract is ambiguous if the court finds that the language is susceptible to different
interpretations. But the court must construe the clause with regard to the contract as a whole,
and its meaning is to be derived from the circumstances of the particular case and not in the
abstract. “Ambiguity cannot be based on a strained instead of reasonable interpretation of a
policy's terms.”

Tzung v. State Farm Fire & Casualty Co., 873 F.2d 1338, 1340 (9th Cir.1989) (citations omitted).
Smith contends that “faulty workmanship” is susceptible to at least two different interpretations:
(1) the flawed quality of a finished product, or (2) a flawed process. Failing to put a temporary
cover over the exposed premises would not be “faulty workmanship” under the flawed product
interpretation as that interpretation necessarily requires the presence of an object to evaluate. As
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the roofer had not completed any portion of the new roof when the damage occurred, there is no
object to evaluate to determine whether the workmanship was faulty. Under the flawed process

interpretation, however, failing to put a temporary cover on while replacing a roof may constitute

“faulty workmanship.” !

Smith also argues that even the flawed process interpretation would permit him to recover, on
the ground that the contractor's failure to cover the exposed premises was simple negligence,
wholly unrelated to the quality of the contractor's skills or art. Because we conclude below
that the flawed product interpretation is a reasonable one, we express no view as to the
soundness of this argument.

[3] Interpreting the clause, “faulty workmanship,” as the flawed quality of the product worked
upon makes sense in the context of the policy as a whole. Another section of the policy provides
coverage for losses “involving collapse of a covered building ... caused by ... use of defective
*450 materials or methods of construction”. (Emphasis added). Thus, if Allstate meant “faulty
workmanship” to include losses resulting from flawed processes of construction, it could have
borrowed language from the collapse section and stated, “We do not cover any loss or damage
caused by ... faulty ... methods of construction.” Its failure to do so leads to a reasonable inference
that Allstate did not intend for “faulty workmanship” to mean faulty methods of construction.

The flawed product interpretation also is bolstered by the provision in the “faulty workmanship”
exclusion that “any ensuing loss not excluded or excepted in this policy is covered.” It is easy to
imagine a situation where a flawed product could cause ensuing losses. For example, a leaky roof
could lead to water damage to Smith's property. Presumably, water damage would be an ensuing
loss covered by the policy but repairing the roof would not be covered. On the other hand, it is
difficult to imagine what covered “ensuing losses” could flow from a flawed process, because “any
loss or damage caused” by the process would be excluded. In other words, if the broader “flawed
process” interpretation is accepted as the only reasonable interpretation of the policy, the “ensuing

loss” language is seemingly rendered meaningless. 2

2 Although it 1s possible that we could have avoided examining the various interpretations of

the term “faulty workmanship” by finding that Smith's losses were covered “ensuing losses,”
the parties did not advance this argument in their briefs. Therefore, we rely on the “however,
any ensuing loss” language only to demonstrate that the flawed product interpretation is
reasonable.

Moreover, there are at least two dictionary definitions of “workmanship”:
1: something effected, made, or produced: WORK

2: the art or skill of a workman: CRAFTSMANSHIP.
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Webster's Ninth New Collegiate Dictionary 1359 (1984). The first definition supports a product
interpretation, while the second definition supports a process interpretation.

In addition to the surrounding language of the policy and the dictionary definitions, the
reasonableness of the flawed product interpretation is supported by numerous cases where courts
found “faulty workmanship” based on a defect in the object of the workmanship. See, e.g.
Tzung v. State Farm Fire & Casualty Co., 873 F.2d 1338 (9th Cir.1989) (defectively constructed
apartment building); U.S. Indus., Inc. v. Aetna Casualty & Sur. Co., 690 F.2d 459 (5th Cir.1982)
(defective steel tower); Kroll Constr. Co. v. Great Am. Ins. Co., 594 F.Supp. 304 (N.D.Ga.1984)
(poorly waterproofed walls). While these cases did not consider the flawed process/flawed product
distinction, they support the conclusion that one reasonable interpretation of “faulty workmanship”
is a flawed product.

Although Allstate cites to cases where courts, including the Ninth Circuit, found the term
“workmanship” itself to be unambiguous, see e.g., Tzung, 873 F.2d at 1340-41 and Kroll, 594
F.Supp. at 307, it is important to remember that the policy's meaning “is to be derived from the
circumstances of the particular case and not in the abstract.” Tzung, 873 F.2d at 1340. Tzung and
Kroll did not address the issue with which we are confronted, namely, whether one reasonable
construction of “faulty workmanship” is a flawed product. Nevertheless, in both cases a flawed
product was the basis of the finding of “faulty workmanship.”

[4] Therefore, in light of the circumstances of this case, we find the term “faulty workmanship”
ambiguous, and consequently apply the construction most favorable to the insured. Kilroy, 608
F.Supp. at 850-51. Under the flawed product interpretation, the exclusion does not apply because
Smith's losses were not caused by a flawed product, but by failure to protect the premises during
the roof repair process.

B. Efficient Proximate Cause

The remaining issue is whether the contractor's failure to cover the exposed premises or the rain
was the proximate cause of *451 Smith's losses. “[W]here, as here, the facts on appeal are settled
and not in dispute,.... [t]he proximate causation becomes a question of law which is subject to the
appellate court's independent determination.” Premier Ins. Co. v. Welch, 140 Cal.App.3d 720, 724,
189 Cal.Rptr. 657, 659 (1983).

Allstate argues that rain, an excluded risk under the policy, caused the damage to Smith's property.
Smith argues that the roofer's failure to cover the exposed premises, a covered risk, caused his
losses. “[I]n an all-risk policy, where the ‘efficient cause’ of the loss is a covered risk under the
policy, coverage cannot be defeated merely because an excluded risk contributed to the loss.”
Kilroy, 608 F.Supp. at 856 (citations omitted).
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Recently, in Garvey v. State Farm Fire & Cas. Co., 48 Cal.3d 395, 257 Cal.Rptr. 292, 770 P.2d
704, (1989), the California Supreme Court affirmed the efficient proximate cause analysis first set
forth in Sabella v. Wisler, 59 Cal.2d 21, 27 Cal.Rptr. 689, 377 P.2d 889 (1963):

Sabella held that: “ ‘[I]n determining whether a loss is within an exception in a policy, where
there is a concurrence of different causes, the efficient cause—the one that sets others in motion
—is the cause to which the loss is to be attributed, though the other causes may follow it, and

operate more immediately in producing the disaster.” ” (citations omitted).

Id. 48 Cal.3d at 402, 257 Cal.Rptr. at 295, 770 P.2d at 707.

[S] We find that although rain “operate[d] more immediately in producing the disaster,” it was
the contractor's failure to cover the premises that “set in motion” the chain of events leading to
Smith's losses. See Premier, 140 Cal.App.3d at 725, 189 Cal.Rptr. at 660 (“efficient cause of loss
was negligently maintained subdrain rather than the rainfall”’). The roofer's failure to cover the
exposed premises, therefore, was the efficient proximate cause of Smith's losses.

CONCLUSION

Based on a reading of Smith's insurance policy in its entirety, we find the “faulty workmanship”
clause ambiguous and adopt the interpretation most favorable to Smith. Consequently, Smith's
losses resulting from failure to cover the exposed premises are not excluded. Moreover, failure to
cover the premises, not rain, was the efficient proximate cause of Smith's losses. Allstate, therefore,
must reimburse Smith for his losses to the extent provided by the policy.

REVERSED.

All Citations

929 F.2d 447

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989051296&pubNum=661&originatingDoc=Iec115318968711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989051296&pubNum=661&originatingDoc=Iec115318968711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963109024&pubNum=661&originatingDoc=Iec115318968711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989051296&pubNum=661&originatingDoc=Iec115318968711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_661_707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_707 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983111941&pubNum=227&originatingDoc=Iec115318968711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_227_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_660 



		Return to brief (Ctrl+W)

		Allstate Ins. Co. v. Smith, (1991) 929 F.2d 447




Rule 8.1115. Citation of opinions, CA ST APPELLATE Rule 8.1115

West's Annotated California Codes
California Rules of Court (Refs & Annos)
Title 8. Appellate Rules (Refs & Annos)
Division 7. Publication of Appellate Opinions (Refs & Annos)

Cal.Rules of Court, Rule 8.1115
Formerly cited as CA ST MISC Rule 977

Rule 8.1115. Citation of opinions

Currentness

(a) Unpublished opinion
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A published California opinion may be cited or relied on as soon as it is certified for publication
or ordered published.

(e¢) When review of published opinion has been granted

(1) While review is pending

Pending review and filing of the Supreme Court's opinion, unless otherwise ordered by the
Supreme Court under (3), a published opinion of a Court of Appeal in the matter has no binding
or precedential effect, and may be cited for potentially persuasive value only. Any citation to the
Court of Appeal opinion must also note the grant of review and any subsequent action by the
Supreme Court.

(2) After decision on review

After decision on review by the Supreme Court, unless otherwise ordered by the Supreme Court
under (3), a published opinion of a Court of Appeal in the matter, and any published opinion of a
Court of Appeal in a matter in which the Supreme Court has ordered review and deferred action
pending the decision, is citable and has binding or precedential effect, except to the extent it is
inconsistent with the decision of the Supreme Court or is disapproved by that court.

(3) Supreme Court order

At any time after granting review or after decision on review, the Supreme Court may order that
all or part of an opinion covered by (1) or (2) is not citable or has a binding or precedential effect
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Rule 8.500. Petition for review

Currentness

(a) Right to file a petition, answer, or reply

(1) A party may file a petition in the Supreme Court for review of any decision of the Court
of Appeal, including any interlocutory order, except the denial of a transfer of a case within the
appellate jurisdiction of the superior court.

(2) A party may file an answer responding to the issues raised in the petition. In the answer, the
party may ask the court to address additional issues if it grants review.

(3) The petitioner may file a reply to the answer.

(b) Grounds for review

The Supreme Court may order review of a Court of Appeal decision:

(1) When necessary to secure uniformity of decision or to settle an important question of law;

(2) When the Court of Appeal lacked jurisdiction;
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(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or

(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.

(¢) Limits of review

(1) As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.

(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as
a policy matter the Supreme Court normally will accept the Court of Appeal opinion's statement
of the issues and facts unless the party has called the Court of Appeal's attention to any alleged
omission or misstatement of an issue or fact in a petition for rehearing.

(d) Petitions in nonconsolidated proceedings

If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus
without issuing an order to show cause and without formally consolidating the two proceedings, a
party seeking review of both decisions must file a separate petition for review in each proceeding.

(e) Time to serve and file

(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision
is final in that court. For purposes of this rule, the date of finality is not extended if it falls on a
day on which the office of the clerk/executive officer is closed.

(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve
a party from a failure to file a timely petition for review if the time for the court to order review
on its own motion has not expired.
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(3) If a petition for review is presented for filing before the Court of Appeal decision is final in
that court, the clerk/executive officer of the Supreme Court must accept it and file it on the day
after finality.

(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.

(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.

(f) Additional requirements

(1) The petition must also be served on the superior court clerk and, if filed in paper format, the
clerk/executive officer of the Court of Appeal. Electronic filing of a petition constitutes service of
the petition on the clerk/executive officer of the Court of Appeal.

(2) A copy of each brief must be served on a public officer or agency when required by statute
or by rule 8.29.

(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of
service is defective, but if the petitioner fails to file a corrected proof of service within 5 days after
the clerk gives notice of the defect the court may strike the petition or impose a lesser sanction.

(g) Amicus curiae letters

(1) Any person or entity wanting to support or oppose a petition for review or for an original writ
must serve on all parties and send to the Supreme Court an amicus curiae letter rather than a brief.

(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or
incorporated by reference must comply with rule 8.504(e).

(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under
rule 8.520(f).
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Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., 199 Miss. 585 (1946)
24 So0.2d 848

199 Miss. 585
Supreme Court of Mississippi, in Banc.

CAMDEN FIRE INS. ASS'N
V.
NEW BUENA VISTA HOTEL CO.

No. 36063.
I
Feb. 25, 1946.

Synopsis
Appeal from Circuit Court, Harrison County; L. C. Corban, Judge.

Action by the New Buena Vista Hotel Company against Camden Fire Insurance Association to
recover on a fire policy. The trial court refused to grant a peremptory instruction for defendant,
but entered judgment for plaintiff pursuant to peremptory instruction, and defendant appeals.

Reversed and judgment entered for defendant.

West Headnotes (5)

[1] Insurance ¢ Precipitation; Hail
Under fire policy providing that insurer should not be liable for damage caused by water
or rain unless building insured should first sustain actual damage to the roof by direct force
of the wind, and should then be liable only for such damage as might be caused by water
or rain entering the building through opening in the roof, insurer was not liable for damage
by water or rain which entered a hole in roof made by repairmen.

10 Cases that cite this headnote

[2] Insurance & Precipitation; Hail
To constitute a “roof” within meaning of fire policy provision that insurer should not be
liable for damage caused by water or rain unless the building insured should first sustain an
actual damage to the roof, its construction must have reached the point where a reasonably
prudent householder would consider it adequate against all risks of wind and rain which
could be reasonably anticipated.
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14 Cases that cite this headnote

[3] Insurance ¢ Precipitation; Hail

Where fire policy contained clause insuring against damage during repairs, but contained
a rider that insurer should not be liable for any damage caused by water or rain unless
the building insured should first sustain actual damage to the roof by direct force of the
wind and then should be liable only for such damage as may be caused by water or rain
entering the building through the openings in the roof made by the action of the wind, the
rider prevailed over the repair clause and prevented recovery for damage by water and rain
entering hole in the roof made by repairmen.

14 Cases that cite this headnote

[4] Insurance ¢ Margins or Backs of Policies; Endorsements

A rider attached to a standard form fire policy controls the policy in so far as it enlarges,
modifies or restricts the terms thereof.

10 Cases that cite this headnote

[5] Insurance « Conflicts Between Policies and Endorsements

Where the provisions in the fire policy proper and those in the rider are in conflict, the
rider controls in construing the contract, especially where the provision in rider is the more
specific.

10 Cases that cite this headnote

Attorneys and Law Firms

**848 *587 Wallace & Greaves, of Gulfport, for appellant.
*591 White & Morse, of Gulfport, for appellee.

Opinion

*593 L. A. SMITH, Sr., Justice.
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This is an appeal from the Circuit Court of Harrison County. The errors assigned are the refusal by
the court, at the end of all testimony, to grant a peremptory instruction for the defendant, and the
granting of one for the plaintiff. Judgment was entered accordingly for the plaintiff on the verdict
of the jury, pursuant to such instruction.

On June 1, 1942, appellee secured from appellant an insurance contract on the standard fire
insurance form of policy. The policy contained this clause: ‘Permission granted during the life of
this policy to employ mechanics to make alterations or repairs, and this policy (so far as it applies
to the building being altered or repaired) shall also cover in accordance with its conditions all such
alterations, materials and supplies therefor, therein or adjacent thereto, but this permission shall
not be held to include the reconstruction or the enlargement of any sprinklered or fire resistive
building described in this policy. This permission does not waive or modify any of the terms or
conditions of the automatic sprinkler clause attached to this policy.’

A rider termed ‘Extended Coverage Endorsement’ extended the fire insurance policy to ‘include
direct loss or damage by windstorm, cyclone, and tornado’ and other perils therein listed. However,
as a stipulation, limitation and condition upon liability under this extended coverage, the **849
rider contained the following: ‘This Company shall not be liable for any loss or damage * * *
caused by water or rain, whether driven by wind or not, unless the building insured, or containing
the property insured, shall first sustain an actual damage to the roof or walls by the direct force
of the wind, and shall then be liable only for such damage to the interior of the building *594
or the insured property therein, as may be caused by water or rain entering the building through
openings in the roof or walls made by the direct action of the wind, or by water from sprinkler or
other piping broken by such damage to roof or walls.” (Italics ours.)

The issue in the case largely revolves around what relation, if any, these provisions in the policy
and in the rider-endorsement bear to each other, and the interpretation of the contract with reference
thereto as applied to the facts in the case. In its declaration, appellee charges ‘On May 25, 1944,
the roof of the property so insured was damages and torn loose by the force of the wind, causing
water and rain to go through the roof because of such damage by the action of the wind, thereby
damaging the property insured.” (Italics ours.)

The roof mentioned in the declaration was on top of a four-story wing of a building operated as
a hotel by appellee, and was a composition roof composed of two layers of felt with pitch on
top of the upper layer of the two, followed by three more layers of felt coated with pitch on the
uppermost, making four layers of pitch and five layers of felt, with an outside covering of gravel.
Appellee had contracted with a certain roofing firm to repair a section of this roof, and on the
morning of the day of the events, which dawned clear and bright, workmen had, by means of axes
cut an opening through all these layers of the roof down to its base of tongue and groove pine
laid on the rafters, thereby opening up a hole in the roof, 12 x 46 feet. While engaged in these
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repairs, a storm appeared on the horizon, approaching with great rapidity, hurling both wind and
rain, as it neared, and upon the roof when it reached the scene of operations. When the storm was
first observed, two layers of felt, nailed but uncemented by pitch, had been laid on half of this
opening made by the workmen, and during its approach the workmen hastily sought to cover the
other six feet of the opening by rolling felt across it and attempting to nail it, and even casting
themselves upon it, *595 seeking to held it against the wind and rain. Through this opening thus
made and so sought to be sealed, the water poured into the interior of the hotel and caused the
damage for which suit was brought. Owing to the force of the wind and the speed of the progress
of the storm to the scene, and the beating of the rain, these efforts of the workmen were ineffectual
to accomplish their purpose.

[1] It seems to be the position of appellee that since the policy itself, which is a contract of
insurance against fire, contains a clause therein permitting repairs, and the loss occurred during
the progress of such repairs, appellee is entitled to recover. If such recovery were sought here for
damage by fire under the policy, we would concede the plausibility of the argument, but since that
issue is not involved, we are not to be taken as deciding it. Here, however, we have a demand
for damage due to windstorm by virtue of an extension of the original contract liability of the
policy. This extension embraced in the rider, supra, attached to the policy, contains its own terms
and conditions for liability for loss due to the action of windstorms. Such riders are attached to
insurance policies for the purpose of limiting or extending the terms of the policy, of modifying
or changing the policy, and are therefore amendments and alterations and create a difference. The
condition here is: ‘This Company shall not be liable for any loss or damage caused by * * * water or
rain, whether driven by wind or not, unless the building insured, or containing the property insured,
shall first sustain an actual damage to the roof or walls by the direct force of the wind, and shall
then be liable only for such damage to the interior of the building or the insured property therein, as
may be caused by water or rain entering the building through openings in the roof or walls made
by the direct action of the wind.” (Italics ours.) Conceding, but not deciding, for the purpose of
the discussion, that a building being repaired could conceivably be damaged by windstorm *596
independently of and not inherently due to such repairs and that an assured would be entitled to
collect for windstorm damage otherwise to the property, it must, however, be borne in mind that
we have no such situation under the circumstances of this case. The repairmen **850 opened up
the hole in the roof here,-not the windstorm. The water entered the interior of the building through
the opening made by these workmen, who, despite desperate efforts by makeshift and temporary
expedients, could not close this aperture in time to prevent the entrance of water. The roofing
the workmen unrolled on the area opened by them, at least on half of it, and on which they cast
themselves in order to hold it down, and which they attempted to fasten with nails during the storm
so as to seal out the water, was not a roof. This effort was an emergent measure, ineffective against
the wind and water, so that the water poured through the opening notwithstanding such exertions
to exclude it. There was no intention that this felt thus sought to be used as a cover for at least half
of the exposed gap in the roof would be left that way, after the storm passed, as a roof, or that the
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workmen would thereafter continue to lay prone upon it as an anchorage to the pine base beneath
the felt and to the rest of the established roof not affected by repairs. Hence, it was not a roof blown
off by the direct action of the wind, but, as stated, only a presently emergent effort to stop a hole by
the men who made it, and the only participation of the wind was to frustrate such futile attempts,-
certainly not the creation of an opening by direct action of the wind on the roof. This situation did
not constitute a roof, and was not intended to be a roof, such as the policy contemplated.

[2] To be, or become, a roof, its construction or reconstruction must have reached the point where
a reasonably prudent householder would consider it, if left in that condition for a month or months,
or longer, as adequate against all risks of wind and rain which could be reasonably anticipated as
likely to happen according to *597 the general and recurrent experiences of the past,-but not
including any extraordinary or unprecedented eventuality. Would any prudent householder have
so considered a roof, nearly flat, at all adequate, when it had only two layers of felt nailed down
without any tar or other adhesive material to cement it? It would seem that among reasonable men
this question could have but one answer and that in the negative. Such a so-called roof would not
be a roof, but only a part thereof, as are the rafters, or the sheeting on the rafters.

The situation, when the storm approached, was, as stated, supra, that of the 12 x 46 space opened
by the workmen in the permanent hotel roof, one-half had been covered by only two strips of
uncemented felt, constituting just so much progress toward restoration of a complete, adequate
rain and wind resistant roof of five such strips successively atop each other, and the topmost
three cemented compactly, as well as all five nailed down and finally coated with gravel, and was
insufficient to bring the restored or repaired part up to the quality and grade of the remainder of the
roof. The other half, when the storm was first observed, was bare to its pine board base, and in the
face of the rising menace of the approaching storm, the workmen feverishly and hastily stretched
some felt across it, seeking to nail it, and casting themselves bodily upon it, in the teeth of the
roaring gale and torrential rain of the tempest. This latter sort of covering is unmistakably what
appellee's witness Weaver meant, with reference, at least, to half of it, when he said it was ‘all
covered’, when considered in connection with his entire testimony, and hence this statement cannot
be of much evidential value, especially when compared with the remainder of his statements, so
favorable to appellant.

[31 [4] [5] We do not think that appellee's contention with reference to the repair clause, supra,
can prevail in this case because of the facts shown above, and for the further reason that being a part
of the policy itselfitis *598 subordinate to the provisions of the rider. It is not an exception to the
rider, but the rider itself is a specific and controlling provision dealing with a different liability, and
prevails over the terms and conditions of the policy. Since the rider is presumed to have expressed
the exact agreement of the parties, it controls the policy insofar as it enlarges, modifies or restricts
the terms thereof, as it is a specific statement relating to the subject involved. Morris v. American
Liability & Surety Company, 322 Pa. 91, 185 A. 201. It is said that where a rider is attached to
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printed forms of general use, and is intended to apply most specifically to the condition of the
parties named in the policy, the rider has a predominating influence in determining the meaning
and intent of the policy. **851 Rice Oil Company, et al. v. Atlas Assurance Company, Ltd., 9
Cir., 102 F.2d 561. The rule laid down in Corpus Juris Secundum is that where the provisions in
the policy propr and those in the rider are in conflict, the rider controls in construing the contract
expressly where the proisions of the rider are the more specific. 44 C.J.S., Insurance, § 300, p.
1208. See also 29 Am.Jur., § 162, to the effect that the provisions of a policy and a rider, which is a
part thereof, should be harmonized if possible, but if in conflict, the rider should control, especially
where the provision in the rider is more specific. In the case of North River Insurance Company
v. Clark, 9 Cir., 80 F.2d 202, 204, reversing Clark v. North River Insurance Company, D.C., 8
F.Supp. 394, it is held that the reason for the rule is that additions to a policy by a rider are actually
for the purpose of modifying the general terms of the policy, and therefore, being specific, control
the more general terms of the policy. So, here, appellee was bound by the terms of the rider.

Three cases have been cited involving the rider contained in the contract before us. A case cited
by appellee, National UnionFire Insurance Company v. Harrower, 170 Ark. 694, 280 S.W. 656,
containing the same provisions of the rider, here involved a severe windstorm *599 which
practically tore the roof from a building, and within a very few minutes a heavy rain began which
entered the building of the roof so damaged by the wind. The defense of the insurance company was
that the wind was insufficient to have made the damage and that it was caused by accompanying
hail beating on it. No one was repairing the building at the time. That case is not in point here on
its own facts. Appellant cited two cases containing the clause under discussion. In the first one,
Newark Trust Company, et al. v. Agricultural Insurance Company, 3 Cir., 237 F. 788, 791, the court
said: ‘The plaintiffs' case rests upon their ability to take the cause of damage out of the clause of
the policy exempting the company from liability, and place it in the clause imposing liability. * * *
This clause, disclaiming liability, is as much a part of the contract as the clause assuming liability,
and it must be considered in connection with all other expressions in seeking the sense and the
scope of a contract.” And, the building insured was a frame dwelling built on a brick foundation,
standing close to the ocean. The front of the foundation broke during a windstorm, causing the
house to go down pursuant to a driving tide against it. The court held that the injury was plainly
excluded from the terms of the policy, it being caused by water, though driven by the wind, instead
of by the direct force of the wind. The other case cited by appellant involving the clause here,
Coyle et al. v. Palatine Insurance Company, Ltd., Tex.Com.App., 222 S.W. 973, holds that a policy
insuring against damage by tornado, windstorm or cyclone, expressly excepting damage caused
by water or rain, whether driven by wind or not, covered only losses resulting from wind and no
other cause, and having stipulated it was impossible to determine to what extent wind and water
were factors in causing a loss, it was excluded from indemnity provided.

Under the terms of the rider, since the original roof did not first sustain actual damage by the direct
force of the wind, and the repairs had not progressed far enough *600 to restore the displaced
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parts or to come within the definition of roof, supra, on this occasion, it is immaterial whether the
rain were driven by the wind or not, especially since the opening was made by the workmen and
not by the direct force of the wind.

The language of this rider, in our judgment, is plain and clear and contains no ambiguity, but the
court possibly ascribed excessive importance and power to the permit for repairs in the policy,
instead of permitting the conditions of liability in the rider to predominate in the construction of
the contract, hence overruling the motion of appellant for a peremptory instruction in its behalf,
and sustaining the motion of appellee for one in its favor. In our judgment, in view of what we have
said above, we are of the opinion that the trial court erred in both instances. It follows, therefore,
that the jury should have been instructed peremptorily to find for the appellant. In absence thereof,
we are constrained to reverse the judgment there and render one here for appellant.

Reversed, and judgment here for appellant.

All Citations

199 Miss. 585, 24 So.2d 848
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OPINION

Before RUSSELL and ERVIN, Circuit Judges, and NORTON, United States District Judge for the
District of South Carolina, sitting by designation.

Opinion
PER CURIAM:

*1 This is an insurance coverage appeal that originated as a declaratory judgment action
filed by Plaintiff—Appellee, The Charter Oak Fire Insurance Company (“Charter Oak’) against
Defendants Appellants, Carteret County, North Carolina and its Board of Commissioners
(hereinafter collectively referred to as the “County”). The appeal arises as the result of the district
court granting summary judgment in favor of Charter Oak. Relying on North Carolina insurance
law, the district court concluded that the County was not entitled to any recovery under a Charter
Oak commercial property insurance policy for damages sustained to a county building. Because
we agree with the ruling of the district court, we affirm.

L.

On March 13, 1993, a major windstorm accompanied with heavy rain struck the North Carolina
coast and resulted in damage to the Carteret County Department of Social Services (“DSS”)
Building located in Beaufort, North Carolina. The interior of the building sustained significant
water damage primarily as the result of water entry through a temporary roof. At the time of
the storm, the building was in the midst of a major construction and renovation project which
included the removal and replacement of the old roof. The County originally contracted with
United Contractors of Kinston, Inc., (“United”) to perform the renovations. In July and August
1992, United had begun to place trusses for the new arched roof on the building. The county
architect abruptly halted the roof construction in late August when he noticed that the bottom
chords of a number of the new roof trusses had been cut, thereby potentially damaging the new
roof's structural integrity. Although plywood had already been attached to the trusses along with
two layers of fifteen pound roofing felt, the architect instructed United not to place the shingles on
the roof until the structural integrity of the roof had been determined. The county architect feared
that the additional weight of the shingles could potentially cause the damaged trusses to collapse.

On November 24, 1992, the County terminated United as the contractor for the job in part as aresult
of the dispute over the damaged trusses. Subsequently, the County made a demand upon United's
surety, Ohio Casualty Insurance Company, to complete the renovation project in accordance with
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the terms of its performance bond. On February 19, 1993, Ohio Casualty agreed to hire a new
contractor to complete the project. About a month later, the wind and rain storm struck. On April
7, 1993, the new contractor retained by Ohio Casualty commenced work on the DSS building. In
July of 1993, Ohio Casualty began to inquire as to whether some or all of the damage sustained
by the building might be covered by a primary insurance policy. In response to that inquiry, the
county manager sent the assistant county manager in charge of insurance claims the following
memorandum:

During the period of November 1992—June 1993, the old Social Services building suffered
exposure to the elements due to the fact that it was not under roof for most of that time.

*2 Please advise me what organization was our first party insurance carrier during this period
of time and if any claim for damages was filed.

J.A. 276 (emphasis added). It was clear at the time of the storm damage that the DSS building
was included as insured property under a valid Charter Oak commercial property insurance policy.
Although the County had not filed a claim with Charter Oak for the March damage, the assistant
county manager stated that she immediately contacted Charter Oak's local agent the day she
received the above inquiry from the county manager. The local agent responded that coverage
would not be available for the water exposure caused by the storm. In mid-August, the assistant
county manager received a letter from Ohio Casualty stating that Ohio Casualty intended to seek
recovery of $175,000 in storm damages to the DSS building. That letter was ultimately forwarded
to Charter Oak and received on August 25, 1993. After its investigation, Charter Oak ultimately
denied the claim. Shortly thereafter, Charter Oak instituted this declaratory judgment action.

Subsequent to the filing of the declaratory judgment action, by motion of the County, this action
was consolidated with a second action entitled Ohio Casualty Co. v. United Contractors of Kinston,
Inc., (No. 4:94-CV-38-F2). Although not a party to this appeal, Ohio Casualty was also a
defendant in the Charter Oak case below. Further, the County was a defendant in both the Charter
Oak and the Ohio Casualty action. The district court issued an order granting the County's motion
to consolidate these cases on April 4, 1995. Although these cases were consolidated for trial, they
involved separate legal issues. Charter Oak's motion for summary judgment was granted by order
of September 13, 1995. The court held that under North Carolina insurance law, the County's delay
in notifying Charter Oak of the storm damage to the DSS building constituted a prejudicial bad
faith delay and further that even if the late notice was not prejudicial, the express terms of the
policy excluded coverage because the plywood and felt placed on the trusses did not constitute a
roof. The County subsequently appealed.

II.
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We agree with the district court that the County's notice of a potential loss provided to Charter
Oak more than five months after the alleged water damage had been sustained, combined with the
fact that the damage had been completely repaired by the new contractor when notice was finally
received by Charter Oak, violated the terms of the insurance contract and constituted a bad faith
delay thereby excluding coverage. The policy at issue provided that the insured must give Charter
Oak “prompt notice of the loss or damage.” J.A. 279 (Charter Oak Commercial Property Insurance
Policy No. 883G0935, Coverage Form No. CP T1 00 10 91, para. E.3.(a)(2)). The requirement
that an insurer “be given notice of a relevant event'as soon as practicable' is an essential part of
the insurance contract.” Great American Ins. Co. v. C.G. Tate Constr. Co., 279 S.E.2d 769, 775
(N.C.1981) (hereinafter “Great American I ™).

*3 Under North Carolina law, whether an insured has given timely notice is determined by a three
step test. The first step is “whether the notice was given as soon as practicable.” Id. at 776. Second,
the analysis involves deciding “whether the insured has shown that he acted in good faith....” Id. at
776. Finally, “[1]f the good faith test is met the burden shifts to the insurer to show that its ability to
investigate and defend was materially prejudiced by the delay.” Id. at 776. “[U]nless the insurer's
allegations that notice was not timely are patently groundless, the first part of the test is met by the
fact that the insurer has introduced the issue to the court.” Great American Ins. Co. v. C.G. Tate
Constr. Co., 340 S.E.2d 743, 747 (N.C.1981) (hereinafter “Great American 11 ).

The first part of this test was met by Charter Oak's raising what was clearly not a patently
groundless delay issue with the district court. Even if the County could carry its burden on the
second prong of the test, the good faith element, the County's five month delay in reporting the
loss to Charter Oak materially prejudiced its ability to investigate the claim, especially in light
of the fact that the alleged severe water damage was already completely repaired by the time of
notice. Factors relevant to determining prejudice include physical changes to the location, the
ability of experts to investigate the loss, and the preparation and preservation of evidence related
to the loss. See Great American I, 279 S.E.2d at 776. Although the loss allegedly occurred as the
result of a fierce March wind storm, the new contractor hired by Ohio Casualty began working
on the building in April. By June, all of the water damaged sheet rock, duct work, insulation and
roof sheeting had been removed. By the end of June, the truss repairs were complete, the roof had
been re-sheeted and shingled and new interior insulation and sheetrock were being installed. All
of this work was accomplished prior to Charter Oak's local agent receiving notice of a potential
claim in the latter part of July. The prejudice associated with the length of delay and the extent of
construction and repairs is further exacerbated by the fact that even prior to the March storm, there
were numerous indications that the building had sustained interior water damage because it had
been covered for many months solely by the plywood sheeting and roofing felt. J.A. 271. Further,
there is no clear evidence of the condition of the building at the time of the loss or immediately prior
to the loss. In actuality, it appears that the County expressed little concern about the damage to the
building until Ohio Casualty indicated its intentions to recoup some of the money spent to repair
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the extensive water damage. As the North Carolina Supreme Court noted in Great American 11,
“Willful ignorance does not exemplify good faith.” Great American 11, 340 S.E.2d at 749 n. 6. This
court agrees with the district court that the County's five month delay under the circumstances of
this case constituted a bad faith delay that materially prejudiced the insurer's ability to investigate
and defend the claim.

I1I.

*4 We also agree with the district court that the plywood sheeting and the roofing felt covering
the DSS building did not constitute a roof and that the damage was excluded under the policy.
The policy clearly provides:

1. We will not pay for loss or damage to:

c. The interior of any building or structure or to personal property in the building or structure,
caused by or resulting from rain, snow, sleet, ice, sand, or dust, whether driven by wind or not,
unless:

(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof or
walls through which the rain, snow, sleet, ice, sand or dust enters.

J.A. 280 (Charter Oak Commercial Property Insurance Policy No. 883G0935, Coverage Form No.
CP T1 08 10 91, para. C.1(c)(1)) (emphasis added). Therefore, under the policy, before Charter
Oak is liable for interior water damage, there must be damage to the building's roof from a covered
loss. In this case, there was no permanent roof on the building because the county architect halted
completion of the roof construction long before the March storm.

Further, we do not agree with the Appellant that there exists any ambiguity in the word “roof.”
As noted by the California Court of Appeals in Diep v. California Fair Plan Ass'n, 19 Cal.Rptr.2d
591 (Ct.App.1993):

While “roof” has many different meanings, (e.g., roof of the mouth) dictionary definitions are
consistent with respect to that which people usually expect to find on top of a building. The
Random House College Dictionary (1982) defines roof as “the external upper covering of a
house or other building.” (At p. 1145). Webster's Third New International Dictionary (1976)
defines it as “the outside cover of a building or structure including the roofing and all the
materials and construction necessary to maintain the cover upon its walls or other support[.]”(At
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p.1971) The American Heritage Dictionary, Second College Edition (1982) defines it as the
“exterior surface and its supporting structures on the top of the building.” (At p. 1070)

We could go on, but a roof is commonly considered to be a permanent part of the structure it
covers. Roof is not an ambiguous or vague word.

Id. at 593 (emphasis added); see Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., 24 So.2d
848, 850 (Miss.1946) (en banc) (“To be, or become, a roof, its construction or reconstruction
must have reached the point where a reasonably prudent householder would consider it, if left in
that condition for a month or months, or longer, as adequate against all risks of wind and rain
which could be reasonably anticipated as likely to happen ....”), aff'd on suggestion of error review,
26 So0.2d 174 (Miss.1946) (en banc); cf. New Hampshire Ins. Co. v. Carter, 359 So0.2d 52, 54
(FL.Dist.Ct.App.1978) (“It is not reasonable to presume that the parties intended that the coverage
provided against loss from certain limited risks would be expanded to provide coverage against
any and all risks merely by the act of the insured making repairs.”). Therefore, we agree with the
district court that the plywood sheeting and felt paper covering the DSS building at the time of loss
was not a roof as intended by the parties under the insurance contract. Therefore, water damage
sustained to the interior of the building was excluded under the Charter Oak policy.

IV.

*5 For the foregoing reasons, we conclude that the county's delay in notifying Charter Oak of
the alleged loss constituted a bad faith and prejudicial delay and further that any damage the DSS
building sustained as a result of the March 1993 storm was excluded under the policy because
the building was not covered by a permanent roof at the time of loss. Therefore, we affirm the
judgment of the district court.

All Citations

91 F.3d 129 (Table), 1996 WL 389480

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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BETTY CONRAD, Plaintiff and Appellant,
V.
BALL CORPORATION, Defendant and Appellant.

No. A062164.
Court of Appeal, First District, Division 5, California.
Apr 26, 1994.

[Opinion certified for partial publication. ’ |

%
Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for

publication with the exception of part III A.

SUMMARY

In a personal injury action brought by plaintift after her hand was lacerated by a bottle
manufactured by defendant, the trial court reduced the amount of the jury verdict for plaintiff by
$50,000, based on a pretrial settlement between plaintiff and the seller and bottler. (Superior Court
of Contra Costa County, No. C91-05484, Ellen Sickles James, Judge.)

The Court of Appeal affirmed the judgment, but reversed the order reducing the amount of the
judgment. The court held that the nonsettling defendant waived any right to a setoff against the
judgment for the calculated economic damages portion of the settling defendants' pretrial lump-
sum payment by failing to propose a special verdict that would have permitted such calculation by
differentiating between economic and noneconomic portions of the judgment. Under Civ. Code,
§ 1431.2, which eliminated joint and several liability for noneconomic damages but retained it
for economic damages, when a defendant makes a pretrial cash settlement with the plaintiff,
a nonsettling codefendant who sustains a money judgment is entitled to a setoff only for that
portion of the settlement attributable to economic damages. Code Civ. Proc., § 877, which provides
that a release as to one or more joint tortfeasors shall reduce the claim against the others, was
not applicable, since a personal injury plaintift's valid “claim” against one such tortfeasor for
noneconomic damages can never be the liability of “the others.” The court further held that it
could not be assumed on appeal that the jury awarded the full amount of economic damages
claimed, since such calculation would have required wholly unsupported speculation as to the
jury's decisionmaking process. As the party seeking the setoff, the nonsettling defendant had the
burden of proving the facts essential to it, one of which was the percentage of the jury award
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attributable to economic damages. (Opinion by King, J., with Peterson, P. J., and Haning, J.,
concurring.) *440

HEADNOTES

Classified to California Digest of Official Reports

(1)
Torts § 9--Joint and Several Tortfeasors--Settlement by One Tortfeasor--Calculation of Nonsettling
Tortfeasor's Liability for Economic and Noneconomic Damages:Contribution and Indemnification
§ 3--Joint Tortfeasors.

Under Civ. Code, § 1431.2, which eliminated joint and several liability for noneconomic damages
but retained it for economic damages, when a defendant makes a pretrial cash settlement with the
plaintiff, a nonsettling codefendant who sustains a money judgment is entitled to a setoff only
for that portion of the settlement attributable to economic damages. Accordingly, in a personal
injury action, a nonsettling defendant waived any right to a setoff against a judgment for the
calculated economic damages portion of the settling defendants' pretrial lump-sum payment, where
the nonsettling defendant failed to propose a special verdict that would have permitted such
calculation by differentiating between economic and noneconomic portions of the judgment. Code
Civ. Proc., § 877, which provides that a release as to one or more joint tortfeasors shall reduce
the claim against the others, was not applicable, since a personal injury plaintiff's valid “claim”
against one such tortfeasor for noneconomic damages can never be the liability of “the others.”
It could not be assumed on appeal that the jury awarded the full amount of economic damages
claimed, since such calculation would have required wholly unsupported speculation as to the
jury's decisionmaking process. As the party seeking the offset, the nonsettling defendant had the
burden of proving the facts essential to it, one of which was the percentage of the jury award
attributable to economic damages.

[Contribution or indemnity between joint tortfeasors on basis of relative fault, note, 53 A.L.R.3d
184. See also 5 Witkin, Summary of Cal. Law (9th ed. 1985) Torts, § 51.]

COUNSEL
Gagen, McCoy, McMahon & Armstrong and Richard C. Raines for Plaintiff and Appellant.
Michel & Manning, Jeff M. Fackler and Peter J. Johnson for Defendant and Appellant. *441

KING, J.

I. Introduction
In this case we hold that a nonsettling personal injury defendant waives any right to an offset
against a judgment for a calculated economic damages portion of a settling defendant's pretrial
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lump-sum payment by failing to propose a special verdict which would permit such calculation by
differentiating between economic and noneconomic portions of the judgment.

I1. Background
Betty Conrad's right hand was lacerated by a glass bottle manufactured by Ball Corporation,
severing tendons and nerves.

Conrad testified as follows: She had purchased the bottle, which contained apple juice, at a
supermarket. Upon returning home, she was about to place the bottle in a refrigerator, holding it
with her right hand, when she heard an “air like sound” and felt wetness on her hand and feet.
She “pulled in” at the bottle and it collapsed in her hand, causing the injury. She then dropped the
bottle to the floor, and it shattered. Her husband later retrieved the pieces, most of which a glass
technology consultant hired by Ball was able to reconstruct.

Conrad's expert witness, Glen Stevick, theorized that there were two contributing causes of the
bottle's collapse: (1) a preexisting crack on the inside of the bottle “most of the way through the
wall, maybe a half'to three-quarters of an inch long,” and (2) thinness of the glass in one area, which
made it more likely the crack would fracture under pressure. He testified that Conrad's description
of the “air like sound” and wetness on her hand and feet was consistent with a preexisting crack,
and that without a preexisting crack the pressure Conrad described as having been placed upon
the bottle could not have caused it to collapse. He also testified that a “squeeze test” used by Ball
in the production of bottles—whereby a roller is applied to each bottle while it rotates—works
well for detecting cracks where the pressure is applied, but “won't test for any flaws other than
right where the roller is.”

Ball's expert witnesses—Frank Duncan (an employee of a Ball subsidiary) and Ronald Caporali
(the glass technology consultant)—testified that the breakage was caused by impact with a hard
object, not by a preexisting *442 crack. They each described a telltale sign of a preexisting crack,
called a “dwell mark,” at the points where the crack stops, and said they found no evidence of
dwell marks on the retrieved glass fragments.

Stevick conceded there was no physical evidence of a preexisting crack, but theorized this was
because the crack was in an area where pieces of the broken bottle were missing from the
reconstruction.

Before trial, Conrad settled with the seller (Lucky Stores, Inc.) and the bottler (H.A. Rider &
Sons) for a cash payment of $50,000 and a guarantee of $125,000. A jury returned a special
verdict of product liability against Ball in the sum of $275,000, finding that (1) there was a defect
in the design or manufacture of the bottle, (2) the defect existed when the product left Ball's
possession, (3) the defect was a cause of injury to Conrad, and (4) Conrad's injury was caused by
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a reasonably foreseeable use of the bottle. The court reduced the judgment by $50,000 based on
the pretrial settlement. Ball filed a timely appeal from the judgment, challenging the sufficiency
of the evidence, and Conrad filed a timely cross-appeal from the order reducing the judgment.

II1. Discussion

A. The Appeal :

See footnote, ante, page 439.

B. The Cross-appeal
(1) On the cross-appeal, Conrad contends the court erred when it reduced her recovery by the full
amount of the $50,000 pretrial settlement paid by the bottler and seller.

Under Civil Code section 1431.2, created in 1986 by Proposition 51, a personal injury defendant
has no joint liability for noneconomic damages, but “shall be liable only for the amount of non-
economic damages allocated to that defendant in direct proportion to that defendant's percentage of
fault ....” (Civ. Code, § 1431.2, subd. (a).) In Espinoza v. Machonga (1992) 9 Cal.App.4th 268 [11
Cal.Rptr.2d 498], the court held this means that where a defendant makes a pretrial cash settlement
with the plaintiff, a nonsettling codefendant who sustains a money judgment is entitled to a setoff
only for that portion of the settlement attributable to economic damages, and is solely responsible
for his or her share of the noneconomic damages. “Thus, that *443 portion of the settlement
attributable to noneconomic damages is not subject to setoff. To do otherwise would, in effect,
cause money paid in settlement to be treated as if it was paid as a joint liability. This could not
properly be done on a verdict and we see no basis why it should be done on a settlement.” (/d. at pp.
276-277; accord, Regan Roofing Co. v. Superior Court (1994) 21 Cal.App.4th 1685, 1706-1708
[27 Cal.Rptr.2d 62]; In re Piper Aircraft (N.D.Cal. 1992) 792 F.Supp. 1189, 1190-1191.)

In Espinoza, one defendant agreed to a lump-sum cash settlement, and the other sustained a judicial
arbitration award divided into economic and noneconomic damages. (Espinoza v. Machonga,
supra, 9 Cal.App.4th at p. 270.) The appellate court held the correct method of determining the
offset against the award was to calculate the percentage of the award attributable to economic
damages in relationship to the entire award, apply that percentage to the settlement amount to
determine the portion of the settlement attributable to economic damages, and then reduce the
amount of the award by the economic damages portion of the settlement. (/d. at p. 277.)

Here, as in Espinoza, the lump-sum settlement was undifferentiated as to economic and
noneconomic damages. Espinoza gave Ball the right to a partial setoff to the extent an economic
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damage portion of the settlement could be calculated. Ball contends, however, that Espinoza was
incorrectly decided—and the jury verdict in the present case was properly set off in the full amount
of the pretrial settlement—because Code of Civil Procedure section 877, which predates Civil
Code section 1431.2, mandates that a release given in good faith ““ 'to one or more of a number of
tortfeasors claimed to be liable for the same tort ... shall reduce the claims against the others in the
amount stipulated by the release ... or in the amount of the consideration paid for it whichever is
the greater.' ” We are persuaded, however, by the explanation in Espinoza that with the advent of
Civil Code section 1431.2, “a personal injury plaintiff's valid 'claim' against one such tortfeasor
for noneconomic damages can never be the liability of 'the others.' (Civ. Code § 1431.2, supra.)
The payment of such a claim by one tortfeasor is not the payment of a claim for which 'the others'
might ever be held jointly and severally liable. Thus, there is no longer any such claim 'against the

19

others' to 'reduce.' ” (Espinoza v. Machonga, supra, 9 Cal. App.4th at pp. 274-275.) 2

We also find a modicum of support for this conclusion in the fact that the California
Supreme Court denied a request for depublication of Espinoza, and then a month later
depublished Romero v. Derdendzhayana (Oct. 27, 1992) B062996, which held that “[Code
of Civil Procedure] section 877 requires an offset for preverdict settlements, regardless of
the applicability of Civil Code section 1431.2, in order to prevent 'double recovery.' ” If the
depublication of Romero suggests the Supreme Court believed that opinion “to be wrong in
some significant way” (Grodin, The Depublication Practice of the California Supreme Court
(1984) 72 Cal.L.Rev. 514, 515), the nearly contemporaneous order denying depublication of
Espinoza would seem to suggest the Supreme Court approved of the case it chose to leave
published. (People v. Dee (1990) 222 Cal.App.3d 760, 764 [272 Cal.Rptr. 208] [observing
that Supreme Court had “made its views clear” by simultaneously denying review in one
case and depublishing two other cases taking contrary position]; accord, People v. Saunders
(1993) 5 Cal.4th 580, 607 [20 Cal.Rptr.2d 638, 853 P.2d 1093] (dis. opn. of Kennard, J.);
Grodin, supra, at p. 521.)

We recognize that the Rules of Court state a depublished opinion “shall not be cited or
relied on by a court or a party in any other action or proceeding ....” (Cal. Rules of Court,
rule 977(a).) However, two recent opinions from the Supreme Court have cited unpublished
opinions for reasons other than reliance upon them. In Cynthia D. v. Superior Court (1993)
5 Cal.4th 242, 254, footnote 9 [19 Cal.Rptr.2d 698, 851 P.2d 1307], the majority cited a
depublished concurring Court of Appeal opinion to indicate that the majority's analysis had
been adapted from that opinion. In People v. Saunders, supra, 5 Cal.4th at page 607, a
dissenting opinion cited two depublished Court of Appeal opinions for much the same reason
we cite Romero—to address the effect of orders affecting the publication status of multiple
decisions. The message from the Supreme Court seems to be that unpublished opinions may
be cited if they are not “relied on.” (Cal. Rules of Court, rule 977(a).) That is our situation
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here. We cite Romero not to rely on it, but to discuss the effect of the depublication order
vis-a-vis the order denying depublication of Espinoza.

We conclude that Espinoza prescribes the correct method for determining the setoff to which
Ball was entitled. The problem here is that, unlike in *444 Espinoza, the special verdict did
not specify economic and noneconomic damages, but merely awarded an undifferentiated lump
sum of $275,000. Thus it is impossible to apply the Espinoza method, as we cannot calculate the
percentage of the jury award attributable to economic damages.

Conrad suggests we can resolve this problem by assuming the jury awarded the full amount
of economic damages she claimed at trial—$48,446.10—and using this amount in an Espinoza
calculation. This would yield 17.62 percent as the percentage of the jury award attributable to
economic damages, which, when applied to the settlement, would result in a setoff of $8,810
against the jury award. We do not, however, believe this is a satisfactory solution, for it requires
wholly unsupported speculation as to the jury's decisionmaking process.

Rather, we conclude Ball waived any right to an offset by failing to propose a special verdict which
differentiated between economic and noneconomic damages. A defendant seeking an offset against
a money judgment has the burden of proving the offset. (Frankfort etc. Co. v. California etc. Co.
(1915) 28 Cal.App. 74, 86 [151 P. 176].) This is consistent with the general rule of evidence that
“a party has the burden of proof as to each fact the existence or nonexistence of which is essential
to the claim for relief or defense that he is asserting.” (Evid. Code, § 500.) As the party seeking
the offset, Ball had the burden of proving the facts essential to it. Under Espinoza—which was
decided before this trial—one of those facts was the percentage of the jury award attributable to
economic damages. Ball could have proved that fact by proposing an appropriate special verdict,
but failed *445 to do so. This precluded any offset, for want of supporting facts. The jury verdict
was not properly subject to an offset in any amount.

IV. Disposition
The judgment is affirmed. The order reducing the amount of the judgment by $50,000 is reversed.
Conrad shall recover her appellate costs.

Peterson, P. J., and Haning, J., concurred.
A petition for a rehearing was denied May 24, 1994, and the petition of appellant Ball Corporation
for review by the Supreme Court was denied August 11, 1994. *446

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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BAO TAN DIEP, Plaintiff and Appellant,
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CALIFORNIA FAIR PLAN ASSOCIATION, Defendant and Respondent.

No. B056315.
Court of Appeal, Second District, Division 1, California.
May 12, 1993.

SUMMARY

In a business person's suit against his insurer following a loss occasioned when, during roof repairs
to his warehouse, wind blew away some temporary plastic sheeting and rain entered, the trial
court granted summary judgment for the insurer. The policy covered damage to the property in the
warehouse caused by rain entering the building through openings in the roof made by the direct
action of wind. (Superior Court of Los Angeles County, No. C 732809, Eric E. Younger, Judge.)

The Court of Appeal affirmed, holding that the word “roof” in the insurance policy could not have
been reasonably construed by the parties to include a temporary cover of plastic sheeting. The
court held that the insurer was not collaterally estopped from relitigating the issue, even though
an appellate court had previously found against it on the identical issue in an opinion ordered
depublished by the Supreme Court. (Opinion by Ortega, Acting P. J., with Vogel (Miriam A.) and
Masterson, JJ., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)

Summary Judgment § 26--Appellate Review--Scope of Review.

After examining the facts before the trial judge on a summary judgment motion, an appellate court
independently determines their effect as a matter of law. The trial court's stated reasons supporting
its ruling do not bind the reviewing court. The appellate court may examine only papers before the
trial court when it considered the motion, and not documents filed later. Moreover, it construes the
moving party's affidavits strictly, construes the opponent's affidavits liberally, and resolves doubts
about the propriety of granting the motion in favor of the party opposing it. *1206
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2)

Insurance Contracts and Coverage § 65--Coverage of Contracts--Fire and Other Casualty
Insurance--Risks and Causes of Loss--Rain Damage--Opening in Roof of Warehouse.

In a business person's suit against his insurer following a loss occasioned when, during roof repairs
to his warehouse, wind blew away some temporary plastic sheeting and rain entered, the trial court
properly granted summary judgment for the insurer. The policy covered damage to the property
in the warehouse caused by rain entering the building through openings in the roof made by the
direct action of wind. The opening in the warehouse roof, however, was made not by wind but
by construction workers, and the plastic sheeting they used as a temporary covering could not be
included within the word “roof” as it would have been reasonably construed by the parties to the
insurance contract. Moreover, the insurer was not collaterally estopped from relitigating the issue,
even though an appellate court had previously found against it on the identical issue in an opinion
ordered depublished by the Supreme Court.

[What constitutes direct loss under windstorm insurance coverage, note, 65 A.L.R.3d 1128.]

COUNSEL

Eugene Button for Plaintiff and Appellant.

Cummins & White Francis X. Sarcone, Michael M. Bergfeld and Kent M. Bridwell for Defendant
and Respondent.

ORTEGA, Acting P. J.

We affirm the trial court's grant of summary judgment to the defendant.

Background

Plaintiftf Bao Tan Diep, doing business as Maxim's Mattress Co., housed his business in a
warehouse, which was covered by an insurance policy issued by defendant California Fair Plan
Association. Plaintiff leased the property from Wendy and Allen Hart. The Harts contracted with
Gruver Construction to repair the roof. Gruver removed a portion of the roof and covered the
opening with plastic sheeting. According to plaintiff, during two rain storms, “the plastic sheeting
was blown open, rain entered and flooded the property, causing extensive damage to appellant's
warehoused mattresses.” *1207

Plaintiff sued the Harts and Gruver, and later amended to add defendant. Plaintiff secured an
arbitration award against the Harts and Gruver, which has been satisfied. The Harts and Gruver
are not party to this appeal.
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Defendant sought summary judgment on two grounds, that failure to give proper and timely notice
of the claim defeated coverage, and that since the plastic sheeting did not constitute a “roof,” the
policy did not cover the occurrence. Although the trial court granted summary judgment on the
first ground, we affirm on the second.

Standard of Review
(1) After examining the facts before the trial judge on a summary judgment motion, an appellate
court independently determines their effect as a matter of law. (Bonus-Bilt, Inc. v. United Grocers,
Ltd. (1982) 136 Cal.App.3d 429, 442 [186 Cal.Rptr. 357].)

Despite this independent review, the appellate court applies the same legal standard as did the
trial court. Code of Civil Procedure section 437c, subdivision (c), requires the trial court to grant
summary judgment if no triable issue exists as to a material fact, and if the papers entitle the
moving party to a judgment as a matter of law. Emphasizing triable issues rather than disputed
facts, summary judgment law turns on issue finding rather than issue determination. (Walsh v.
Walsh (1941) 18 Cal.2d 439, 441-442 [116 P.2d 62].)

The appellate court must examine only papers before the trial court when it considered the motion,
and not documents filed later. (Wiler v. Firestone Tire & Rubber Co. (1979) 95 Cal.App.3d 621,
627 [157 Cal.Rptr. 248].) Moreover, we construe the moving party's affidavits strictly, construe
the opponent's affidavits liberally, and resolve doubts about the propriety of granting the motion in
favor of the party opposing it. (Stationers Corp. v. Dun & Bradstreet, Inc. (1965) 62 Cal.2d 412,
417 [42 Cal.Rptr. 449, 398 P.2d 785].)

The trial court's stated reasons supporting its ruling, however, do not bind this court. We review
the ruling, not its rationale. (Barnett v. Delta Lines, Inc. (1982) 137 Cal.App.3d 674, 682 [187
Cal.Rptr. 219].)

Discussion
We find ourselves in the unusual position of discussing and disagreeing with a case which the state

Supreme Court has ordered depublished (Mitchell *1208 v. California Fair Plan Association "
(Cal.App.) (hereafter Mitchell). In Mitchell, Division Three of this district ruled on the identical
roof/plastic sheeting issue involving the same insurer. Mitchell found the term “roof” in the
insurance policy ambiguous, construed it against the insurer and in favor of coverage, and ruled
that, under the circumstances, plastic sheeting constituted a roof for purposes of the insurance
policy. The case was ordered published. However, the California Supreme Court decertified
Mitchell consigning it forever, but for this brief reemergence, to limbo. Nevertheless, plaintiff
asks us to follow Mitchell, applying the principle of collateral estoppel, to prevent defendant from
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relitigating the same issue it lost in Mitchell. We decline to do so and reach the merits of the instant
appeal.

Reporter's Note: Opinion (B036881) deleted upon direction of Supreme Court by order dated
September 7, 1989.

The policy provides, in relevant part, that the “Company shall not be liable for loss to the interior of
the building(s) or the property covered therein caused: [{] (1) by rain, snow, sand or dust, whether
driven by wind or not, unless the building(s) covered or containing the property covered shall first
sustain an actual damage to roof or walls by the direct action of wind or hail and then shall be
liable for loss to the interior of the building(s) or the property covered therein as may be caused
by rain, snow, sand or dust entering the building(s) through openings in the roof or walls made
by direct action of wind or hail[.]”

(2) If the plastic sheeting constituted a roof, coverage ensues, because it is undisputed that the
wind blew the sheeting open, allowing the rain to enter and cause the damage.

While “roof” has many different meanings, (e.g., roof of the mouth) dictionary definitions are
consistent with respect to that which people usually expect to find on top of a building. The
Random House College Dictionary (1982) defines roof as “the external upper covering of a house
or other building.” (At p. 1145.) Webster's Third New International Dictionary (1976) defines it
as “the outside cover of a building or structure including the roofing and all the materials and
construction necessary to maintain the cover upon its walls or other support[.]” (At p. 1971.) The
American Heritage Dictionary, Second College Edition (1982) defines it as the “exterior surface
and its supporting structures on the top of a building.” (At p. 1070.)

We could go on, but a roof is commonly considered to be a permanent part of the structure it
covers. “Roof” is not an ambiguous or vague word. The plastic sheeting was used here because
part of the roof had been *1209 removed. The breach in the roof was not caused by wind or
hail, but by the workmen who removed that portion of the roof needing repair. The construction
contract said, “This building requires the removal of the roofing of a quarter of the building.” It
provided that in case of rain, Gruver would “place plastic sheeting on the open area of the roof.”
Mitchell notwithstanding, everyone connected to this project, including the insured, realized part
of the roof was missing, and could not have considered the plastic sheeting constituted anything
other than a nonstructural band-aid. The parties to the insurance contract could not have originally
intended the result plaintiff seeks here.

Mitchell cited, but declined to follow, two cases, one from Mississippi (Camden Fire Ins. Ass'n v.
New Buena Vista Hotel Co. (1946) 199 Miss. 585 [24 So.2d 848]), the other from Florida (New
Hampshire Ins. Co. v. Carter (Fla.Dist.Ct.App. 1978) 359 So0.2d 52).
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In Camden, the insured contracted to have a portion of his roof repaired. The workmen opened a
12- by 46-foot hole in the roof. A storm came out of nowhere. The workmen tried to cover the hole
with felt, “even casting themselves upon it” to keep it from blowing away. The policy had a similar
provision to the instant policy, that the insurer would be liable only for damage “ 'caused by water
or rain entering the building through openings in the roof or walls made by the direct action of the
wind.' ” (Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., supra, 24 So.2d at p. 849.) The
Mississippi Supreme Court, in holding for the insurer, held that the “repairmen opened up the hole
in the roof here,—not the windstorm. The water entered the interior of the building through the
opening made by these workmen .... [] To be, or become, a roof, its construction or reconstruction
must have reached the point where a reasonably prudent householder would consider it, if left in
that condition for a month or months, or longer, as adequate against all risks of wind and rain
which could be reasonably anticipated as likely to happen according to the general and recurrent
experiences of the past,—but not including any extraordinary or unprecedented eventuality. ...”
(Id. at pp. 849-850.)

General and recurrent experiences of the past in Southern California include, in spite of periodic
drought, wind and rain storms. No reasonably prudent building owner or lessee would have
considered plastic sheeting adequate protection for any length of time.

In New Hampshire, the insureds “had removed the shingles from the roof of the subject dwelling
and had partly covered the wood decking with tar paper in anticipation of placing new roofing
materials on the roof when a rain storm occurred.” ( *1210 New Hampshire Ins. Co. v. Carter,
supra, 359 So.2d at p. 53.) Their policy contained a provision similar to that found in Camden
and here. The insurer paid for the damage to the building, but denied coverage for water damage
to the contents of the house. Citing Camden, the Florida District Court of Appeal ruled for the
insurer, holding that “the rain leaked through the roof solely because the [insureds] had removed
the protective covering of the shingles.” (New Hampshire Ins. Co. v. Carter, supra, 359 So.2d at
pp. 53-54.) Any “damage” to the roof allowing rain to enter was done not by wind or hail, but
by the insureds.

A contrary holding is found in Homestead Fire Ins. Co. v. De Witt (1952) 206 Okla. 570 [245 P.2d
92], where the policy had been taken out specifically to cover the construction of an addition to
a school. “[I]n the construction of the addition it was necessary that the roof thereof be tied into
and joined with the roof of the school building previously erected or existing[.]” (245 P.2d at p.
93.) While the policy had the standard wind-water damage exclusion, it also covered “materials,
equipment, supplies and temporary structures of all kind, incident to the construction of said
building[.]” (/bid.) Under the circumstances, the Oklahoma Supreme Court held that “it was in the
contemplation of the parties ... to cover all risks incurred ... in connection with the construction of
the addition .... []] ... [{] [T]he opening in the roof was necessarily made in order that the roofs of
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the two buildings might properly be tied together, and ... this opening was covered by a temporary
roof of canvas” through which came the damaging rain. (/d. at p. 94, italics added.)

We are persuaded by Camden and New Hampshire that, under the circumstances of the instant
matter, the word “roof” could not have been reasonably construed by the parties to include a
temporary cover of plastic sheeting. Unlike Homestead, the policy here was not issued specifically
to insure against the hazards of construction and did not cover all materials incident thereto.
While we don't necessarily agree with Homestead, the coverage there contemplated an on-going
construction of considerable magnitude, and, in that light, the reviewing court gave the policy a
broader interpretation.

Here, the parties knew the structure would be without a roof for a short time. Indeed, as respondent
points out, plaintiff, responding to an interrogatory asking whether he contended the plastic
sheeting was inadequate, answered, in part, “[ Plaintiff] relied upon Gruver to do what was required
to protect plaintiff's property while the roof was stripped during the rainy season. Plaintiff had
no knowledge that Gruver had removed the roof without first obtaining an approved plan for
replacement of the roof.” Plaintiff clearly, as in Camden, did not, “consider [the plastic sheeting],
if *1211 left in that condition for a month or months, or longer, as adequate against all risks of
wind and rain.” (Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., supra, 24 So.2d at p. 850.)

“To construe the policy as providing coverage only because the insured's property was damaged
and the insured was not negligent would amount to enlarging the coverage of the policy from
'named perils' to 'all risks.' The clear and unambiguous terms of the policy will not permit such
a construction.” (New Hampshire Ins. Co. v. Carter, supra, 359 So.2d at p. 54.) In the context
of this building and this policy, plastic sheeting is not a roof. The opening to the interior of the
building was not caused by wind or hail, but by workmen. The policy, by its terms, did not cover
the occurrence.

We reject plaintiff's argument that collateral estoppel prevents defendant from relitigating the
Mitchell issue. “Generally the objective of res judicata and its affiliate collateral estoppel, is to
prevent 'vexatious litigation with its attendant expense both to the parties and the public.' [Citation.]
Where this objective will not be aided by application of these doctrines, and assertion thereof
would 'defeat the ends of justice or important considerations of policy,' they may not be invoked.
[Citations.]” (O'Connor v. O'Leary (1967) 247 Cal.App.2d 646, 650 [56 Cal.Rptr. 1].) We will
not apply collateral estoppel to prevent us from disagreeing with an unpublished case we find
unpersuasive.

In light of our resolution of the matter, we need not reach the issue of whether plaintiff's failure to
give required notice defeated coverage. We have reviewed the trial court's ruling, not its rationale
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(Barnett v. Delta Lines, Inc., supra, 137 Cal.App.3d at p. 682) and find summary judgment was
properly granted.

Disposition
The judgment 1s affirmed.

Vogel (Miriam A.), J., and Masterson, J., concurred. *1212

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Building owner sued all-risk property insurer for breach of contract and bad faith,
alleging that rain damage to building was covered under policy issued by insurer. The Eighth
Judicial District Court, Clark County, Jessie Elizabeth Walsh, J., denied owner's motion for
summary judgment and granted summary judgment to insurer. Owner appealed.

Holdings: The Supreme Court, Douglas, J., held that:
[1] rain limitation in policy precluded coverage;

[2] temporary tarps that had been placed on building by roofing subcontractor after waterproof
membrane of roof had been removed for repairs did not constitute a “roof” within meaning of rain
limitation in policy;

[3] provision of policy providing coverage for alterations, repairs, and materials and temporary
structures used for making repairs to building did not extend to rain damage to building that
occurred while roofing subcontractor was making repairs;

[4] exclusion in policy for damage caused by “faulty workmanship” precluded coverage both for
damage caused by a flawed product and for damage caused by a flawed process;
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[5] doctrine of efficient proximate cause did not apply to provide coverage; and

[6] as a matter of first impression, where covered and noncovered perils contribute to a loss, the
peril that set in motion the chain of events leading to the loss, or the predominating cause, is
deemed the efficient proximate cause or legal cause of loss.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary Judgment.

West Headnotes (17)

[1] Appeal and Error & De novo review
Appeal and Error ¢ Construction, interpretation, and application in general

Supreme Court reviews de novo a district court summary judgment and construction of a
contract, without deference to the findings of the lower court.

[2] Summary Judgment < In conjunction with right to judgment as matter of law
Summary Judgment & Favoring nonmovant; disfavoring movant
Summary Judgment < Materials Considered

Summary judgment is proper when, viewing the evidence in the light most favorable to
the nonmoving party, there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law.

[3] Summary Judgment < In conjunction with right to judgment as matter of law

For purposes of summary judgment, an issue of material fact is genuine when the evidence
is such that a rational jury could return a verdict in favor of the nonmoving party.

[4] Insurance & Precipitation; hail
Insurance ¢ Business Interruption; Lost Profits

All-risk property insurance policy did not cover lost business income resulting from rain
damage to building, where policy specified that covered cause of loss was prerequisite for
lost business income coverage and rain damage was not caused by covered cause of loss.



https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3554/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3767/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368Hk44/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368Hk75/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368HVI(B)/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/368Hk44/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2142(2)/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2163/View.html?docGuid=Iee2b181432d511e1aa95d4e04082c730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Fourth St. Place v. Travelers Indem. Co., 127 Nev. 957 (2011)
270 P.3d 1235, 127 Nev. Adv. Op. 86

[5]

6]

[7]

8]

9]

[10]

2 Cases that cite this headnote

Insurance « Construction as a whole
Insurance ¢ Laypersons or experts

An insurance policy should be read as a whole, and its language should be analyzed from
the perspective of one untrained in law or in the insurance business.

10 Cases that cite this headnote

Insurance ¢ Plain, ordinary or popular sense of language

Insurance policy terms should be viewed in their plain, ordinary, and popular connotations.

16 Cases that cite this headnote

Insurance ¢ Ambiguity, Uncertainty or Conflict

If a term in an insurance policy is ambiguous, it will be construed against the insurer,
because the insurer was the drafter of the policy.

8 Cases that cite this headnote

Insurance « Coverage--in General

Whether a term in an insurance policy is ambiguous depends on whether the term creates
reasonable expectations of coverage as drafted.

8 Cases that cite this headnote

Insurance ¢« Reasonable expectations

A court should interpret an insurance policy to effectuate the reasonable expectations of
the insured.

11 Cases that cite this headnote

Insurance « Construction as a whole

To determine whether a term in an insurance policy is ambiguous, it should not be viewed
standing alone, but rather in conjunction with the policy as a whole in order to give a
reasonable and harmonious meaning and effect to all its provisions.
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[11]

[12]

[13]

[14]

14 Cases that cite this headnote

Insurance ¢ Precipitation; hail

Rain limitation in all-risk property insurance policy providing that no coverage existed
for damage caused to interior of building caused by rain unless building first sustained
actual damage to roof by wind precluded coverage for building that was damaged by rain
after roofing subcontractor had removed waterproof membrane from roof during repairs;
although subcontractor had put tarps on building after rain began that were blown off by
wind, tarps did not constitute ““ roof”” within meaning of policy.

1 Case that cites this headnote

Insurance ¢ Precipitation; hail

Temporary tarps that had been placed on building by roofing subcontractor after
waterproof membrane of roof had been removed for repairs and that later were blown
off by wind did not constitute a “roof” within meaning of limitation of all-risks property
insurance policy providing that damage to building resulting from rain was not covered
under policy unless roof first sustained actual damage by wind; tarps were placed on
building only after rain began to fall and cause damage to building and were not planned
as a sufficiently durable replacement for waterproof membrane during repairs.

1 Case that cites this headnote

Insurance ¢ Buildings; construction
Insurance ¢ Repair or Replacement

Provision of all-risk insurance policy providing coverage for alterations, repairs, and
materials and temporary structures used for making repairs to building did not extend to
rain damage to building that occurred while roofing subcontractor was making repairs to
building; other items listed as covered in same section of policy were complete or whole
items rather than unfinished items or items currently under construction or repair, and
policy viewed in context thus provided coverage to repairs or alterations to building only
when they were complete.

Insurance ¢ Faulty workmanship or materials

Exclusion in all-risk property insurance policy for damage caused by “faulty
workmanship” precluded coverage both for damage caused by a flawed product and for
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damage caused by a flawed process; although policy did not define “workmanship,” term's
appearance within subsection that listed both products and processes indicated intent to
exclude damage caused by both from coverage.

4 Cases that cite this headnote

[15] Insurance & Precipitation; hail
Insurance ¢ Faulty workmanship or materials
Insurance = Combined or concurrent causes

Doctrine of efficient proximate cause indicating that predominating cause of loss is
deemed proximate cause of loss when both covered and uncovered perils contribute to
loss did not apply to provide coverage under all-risk property insurance policy for damage
to building caused by rain after roofing subcontractor failed to take adequate measures to
protect partially repaired roof, where neither rain damage nor faulty work of subcontractor
were covered under policy.

5 Cases that cite this headnote

[16] Insurance ¢ Combined or concurrent causes

Under the doctrine of “efficient proximate cause,” where covered and noncovered perils
contribute to a loss, the peril that set in motion the chain of events leading to the loss, or
the predominating cause, is deemed the efficient proximate cause or legal cause of loss.

7 Cases that cite this headnote

[17] Insurance ¢ Combined or concurrent causes

When determining coverage under all-risk property insurance policy, where covered and
noncovered perils contribute to a loss, the peril that set in motion the chain of events
leading to the loss, or the predominating cause, is deemed the efficient proximate cause
or legal cause of loss.

7 Cases that cite this headnote

Attorneys and Law Firms

*%1237 The Cobeaga Law Firm and J. Mitchell Cobeaga, Las Vegas; Deaner, Malan, Larsen &
Ciulla and Brent Larsen, Las Vegas, for Appellant.
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Snell & Wilmer, LLP, and Amy Samberg, Las Vegas, for Respondent.

Before DOUGLAS, HARDESTY and PARRAGUIRRE, JJ.

OPINION
By the Court, DOUGLAS, J.:

*959 In this appeal, we review a district court summary judgment in favor of the insurer in an
insurance coverage action. We conclude that the policy at issue does not provide coverage because
the damage sustained did not result from a covered cause of loss. Further, while we adopt the
doctrine of efficient proximate cause, we conclude that it does not apply in this case. Therefore,
we affirm.

FACTS AND PROCEDURAL HISTORY

Appellant Fourth Street Place, LLC, owns an office building (the Building) located in Las Vegas,
Nevada, and leases professional *960 office space to various tenants. Fourth Street purchased an
“all-risks” insurance policy (the Policy) for the Building from respondent The Travelers Indemnity
Company for the period of March 19, 2004, to March 19, 2005. An “all-risks” policy covers any
and all risks except those explicitly limited or excluded by the terms of the policy. The Policy
provided, in pertinent part, provisions as to “Covered Causes of Loss,” limitations regarding rain
damage, and exclusions pertaining to faulty workmanship.

Fourth Street hired a general contractor to supervise the repair and renovation of the Building in
November 2004. The general contractor subcontracted with Above It All Roofing to repair the
roof. On Saturday, November 20, 2004, Above It All removed the waterproof membrane on the
roof of the Building and prepared to replace the membrane the following week. That evening, Las
Vegas received substantial rainfall that continued through the weekend. On Sunday, November
21, 2004, Above It All returned to cover the exposed portions of the roof with tarps to protect

the Building, but wind later blew away the tarps, leaving the Building exposed to the rain. ! The
Building suffered significant water damage to the ceilings, drywall, doors, windows, cabinetry,
electrical and HVAC systems, carpeting, and other flooring. A majority of the Building's tenants
immediately vacated because the Building was uninhabitable.

Fourth Street and Above It All claim to have put the tarps on the roof on Sunday, November
21, 2004. On Monday morning, none of the tarps could be found or verified. The district
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court never made a finding of fact on this issue. For summary judgment purposes, however,
the parties stipulated that the issue of the Policy's construction could be resolved as a matter
of law.

The Monday after the storm, Fourth Street submitted an oral notice of claim to Travelers about
the rain damage to the Building. Travelers inspected the Building and corresponded with several
individuals from Fourth Street about the damage. On December 14, 2004, Travelers sent a letter to
Fourth Street denying its claim after concluding that the damage to the Building did not result from
a covered cause of loss. Thereafter, Fourth Street petitioned Travelers by letter to reconsider its
denial of coverage. Travelers agreed to reconsider and referred the matter to its in-house coverage
counsel. On March 15, 2005, Travelers reaffirmed by letter that it was denying coverage.

Seeking damages and declaratory relief, Fourth Street sued Travelers, among others, based on
allegations that Travelers breached the insurance policy and denied coverage in bad faith. Travelers
filed a motion for summary judgment, arguing that the damage to the Building did not result from
a “Covered Cause of Loss.” Travelers noted that the Policy specifically precluded coverage for
*961 damage resulting from rain unless the Building's roof or walls were first damaged by wind
or hail. Travelers argued that because the Building's roof or walls were not damaged by wind or hail
before it sustained rain damage, there was no coverage for damage to the Building, its contents,
or resulting lost **1238 business income as a matter of law. Additionally, Travelers argued that
because its denial of coverage was reasonable and there was no knowledge or reckless disregard
of the lack of a reasonable basis for denying coverage, it was also entitled to summary judgment
on the issue of bad faith.

Fourth Street opposed the motion and filed a countermotion for partial summary judgment on the
issue of its entitlement to coverage. Fourth Street argued that the rain limitation should not preclude
coverage because the tarps that Above It All used to temporarily cover the Building should be
considered part of the roof; thus, when the wind blew away the tarps, the Building sustained actual
damage to its roof by wind. Fourth Street also asked the court to apply the doctrine of efficient
proximate cause, a rule that applies to find coverage if the “efficient proximate cause” of the
damage at issue is a covered cause of loss under the Policy, even if an excluded cause of loss
is a more immediate cause in the chain of causation. It argued that the efficient proximate cause
of loss was Above It All's failure to prevent rain from entering the Building while it renovated
the roof, which, Fourth Street contended, was a covered cause of loss under the Policy. Fourth
Street also preemptively argued that the Policy's “faulty workmanship” exclusion should not apply
because the term “workmanship” is ambiguous and, therefore, should be construed in its favor to
only mean a flawed product.

Travelers responded by arguing that the doctrine of efficient proximate cause only applies when
there are multiple causes of loss and at least one is a covered cause of loss; however, Travelers
contends that is not the case here because Above It All's failure to properly cover the exposed
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portions of the roof was not a covered cause of loss; it was excluded by the “faulty workmanship”

exclusion. ? It additionally argued that the Policy made it clear that lost business income is covered
only after there has been covered damage to insured property that results in a covered cause of loss.

2 We note that at the time the district court considered the motion, while the doctrine of efficient

proximate cause was recognized in the majority of jurisdictions, it had not been adopted in
Nevada.

After hearing oral argument, the district court entered its findings of fact, conclusions of law,
and judgment granting Travelers' motion for summary judgment and denying Fourth Street's
countermotion. It concluded that the Policy unambiguously excluded *962 from coverage for the
damage sustained to the Building. Specifically, it found: (1) the rain damage did not result from
a “Covered Cause of Loss” because the Building did not first sustain actual damage to its roof
or walls by wind or hail, as required by the Policy for coverage of damage caused by rain; (2)
Fourth Street's lost business income was not covered because it required a covered cause of loss,
and there was none; (3) the “faulty workmanship” exclusion excluded coverage unless the faulty
workmanship resulted in a covered cause of loss, and there was none; (4) the doctrine of efficient
proximate cause did not apply because neither cause of loss—Above It All's faulty workmanship
and the rain—was a covered cause of loss; and (5) Travelers did not deny Fourth Street's claim
in bad faith.

Fourth Street filed a motion to amend both the findings of fact and the judgment. The district court

granted the motion to amend the findings of fact 3 and denied the motion to amend the judgment.
Fourth Street timely filed this appeal.

The amended findings of fact clarified the following: the roof was being repaired not
replaced, Fourth Street did not have time to file a formal claim or proof of loss before
Travelers denied coverage, and Fourth Street also sought coverage for incidental costs.

DISCUSSION

[1] [2] [3] This court reviews de novo a district court summary judgment and construction of
a contract, without deference to the findings of the lower court. Wood v. Safeway, Inc., 121 Nev.
724,729, 121 P.3d 1026, 1029 (2005); Farmers Ins. Exch. v. Neal, 119 Nev. 62, 64, 64 P.3d 472,
473 (2003). Summary judgment is proper when, viewing the evidence in the light most favorable
to the nonmoving party, there is no genuine issue of material fact and the moving party is entitled
*%1239 to judgment as a matter of law. Continental Ins. Co. v. Murphy, 120 Nev. 506, 508, 96 P.3d
747,749 (2004). An issue of material fact is genuine when the evidence is such that a rational jury
could return a verdict in favor of the nonmoving party. Wood, 121 Nev. at 731, 121 P.3d at 1031.
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[4] On appeal, Fourth Street argues that the damage it sustained was caused by Above It All's
failure to prevent rain from entering the Building while it renovated the roof. It contends that (1)
the Policy's rain limitation did not apply because (a) temporary devices such as tarps are part of
a building or structure; thus, when the wind blew away the tarps, the Building sustained actual
damage to its roof by wind; and/or (b) the Policy provides coverage for repairs to the Building,
and that this creates an exception to the rain limitation; *963 (2) the Policy's exclusion for
“faulty workmanship” did not exclude work that was currently in progress; and (3) even if the rain
limitation applied, Above It All's failure to prevent rain from entering the Building—which Fourth

Street argues was a covered cause of loss—was the efficient proximate cause of the damage, thus,

all of its losses were caused by a covered cause of loss. 4

4 Fourth Street also argues that the Policy provides coverage for lost business income whether

or not there is a covered cause of loss. We disagree. The Policy specifies that a covered cause
of loss is a prerequisite for lost business income coverage. Having determined that there is
no covered cause of loss and that the doctrine of efficient proximate cause does not apply, we
conclude that the district court did not err when it concluded that the Policy did not provide
coverage for lost business income and that summary judgment was properly granted on this
issue.

Fourth Street also asserted a bad faith claim against Travelers. However, having concluded
that the district court did not err in finding that the Policy excluded coverage for the damage
sustained to the Building, we need not reach the issue of bad faith.

To determine whether the district court was correct in finding that the Policy excluded coverage
for the damage sustained by Fourth Street, we (1) determine if the cause of the damage was a
covered cause of loss or if it was explicitly limited or excluded by the Policy, and (2) consider the
adoption and applicability of the doctrine of efficient proximate cause in Nevada.

Coverage under the Policy

51 6] [71 1[8] [9]1 [10] To determine if the damage to the Building resulted from a covered
cause of loss, we look to the language of the Policy. An insurance policy should “be read as a
whole,” and its “language should be analyzed from the perspective of one untrained in law or
in the insurance business. Policy terms should be viewed in their plain, ordinary and popular
connotations.” Am. Excess Ins. Co. v. MGM, 102 Nev. 601, 604, 729 P.2d 1352, 1354 (1986). If
a term in an insurance policy is ambiguous, it will be construed against the insurer, because the
insurer was the drafter of the policy. Powell v. Liberty Mutual Fire Ins. Co., 127 Nev. 14, ——, 252
P.3d 668, 672 (2011). Whether a term is ambiguous depends “ ‘on whether it creates reasonable
expectations of coverage as drafted.” ” Id. at , 252 P.3d at 672 (quoting United Nat'l Ins.
Co. v. Frontier Ins. Co., 120 Nev. 678, 684, 99 P.3d 1153, 1157 (2004)). Thus, “a court should
interpret an insurance policy to ‘effectuate the reasonable expectations of the insured.” ” Id. at
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——, 252 P.3d at 672 (quoting National Union Fire Ins. v. Reno's Exec. Air, 100 Nev. 360, 365,
682 P.2d 1380, 1383 (1984)). To determine whether a term is ambiguous, it should not be viewed
standing alone, but rather in conjunction with the policy as a whole “in order to give a reasonable
and harmonious *964 meaning and effect to all its provisions.” National Union Fire, 100 Nev.

at 364, 682 P.2d at 1383.

The section of the Policy entitled “Coverage” provides, “We will pay for direct physical loss of or
damage to Covered Property ... caused by or resulting from a Covered Cause of Loss.” The Policy
defines “Covered Causes of Loss” as “RISKS OF DIRECT PHYSICAL LOSS” unless the loss
falls within the “Limitations” or “Exclusions” sections of the Policy.

We conclude that the Policy at issue does not provide coverage because the damage sustained by
Fourth Street did not result from a covered cause of loss. Specifically, (1) the “Limitations” section
of the Policy precludes coverage because the Building's roof did not sustain damage by wind before
itwas **1240 damaged by rain, and (2) the “Exclusions” section of the Policy precludes coverage
for damage because Above It All's failure to prevent damage during the roof repair process is
excluded by the “faulty workmanship” provision.

Limitations
[11] The “Limitations” section of the Policy states:

a. We will not pay for loss of or damage to:

(1) The “interior of any building or structure” or to personal property in the building or structure,
caused by rain, snow, sleet or ice whether driven by wind or not, unless:

(a) The building or structure first sustains actual damage to the roof or walls by wind or hail....

(Emphases added.)

Fourth Street argues that this “rain limitation” does not preclude coverage under the facts of this
case. It contends that temporary devices such as tarps are part of a building or structure; thus,
when the wind blew away the tarps, the Building sustained actual damage to its roof by wind,

and the rain limitation does not apply. > Fourth Street alternately asserts that the Policy provides
*965 coverage for repairs to the Building, and that this creates an exception to the rain limitation.
Travelers counters that caselaw in Nevada holds that permanent devices, not temporary devices,
constitute part of a building or structure. See Ace Prop. & Cas. Ins. Co. v. Vegas VP, No. 2:07—
CV-00421-BES-PAL, 2008 WL 2001760 (D.Nev. May 7, 2008), aff'd, 349 Fed.Appx. 232 (9th
Cir.2009).
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> Fourth Street bases this argument on the New Jersey Superior Court Appellate Division's

interpretation of similar policy language. Victory Peach Group, Inc. v. Greater New York
Mutual Insurance Co., 310 N.J.Super. 82, 707 A.2d 1383 (N.J.Super.Ct.App.Div.1998). In
Victory Peach, a building owner nailed tarps down to protect the building's interior from
rain damage while the roof was being repaired. /d. at 1384. Subsequently, wind blew the
tarps off of the roof and rain entered the building, damaging the building's interior and its
contents. /d. The court rejected the insurer's argument that the rain limitation in the policy
excluded the damages from coverage because the damage was not to the roof itself, but
to the temporary covering. Id. at 1386. However, Victory Peach is distinguishable because
the policy in that case included specific coverage for incomplete repairs (“[a]dditions under
construction, alterations and repairs”), id. at 1384, which the Policy at issue here does not
contain.

Whether the Building first sustained actual damage to its roof

[12] To address Fourth Street's argument that the Policy's rain limitation does not apply because
the Building sustained wind damage to its roof before it was damaged by rain, we must first
determine the definition of “roof” in the absence of any controlling Nevada caselaw or a specific
definition in the Policy. “Roof” is defined as ‘“the external upper covering of a house or other
building.” Webster's New Universal Unabridged Dictionary 1670 (1996). However, this definition
does not address whether a temporary covering such as a tarp constitutes a roof.

The Oregon Supreme Court recently addressed a similar permanent/temporary dispute in Dewsnup
v. Farmers Insurance Co., 349 Or. 33, 239 P.3d 493 (2010). In Dewsnup, the insured homeowner
removed from the roof wood shingles that were in need of repair, leaving the plywood sublayer.
Id. at 494. During the repair, the insured replaced the shingles with a layer of polyethylene plastic
that was secured to the wood sublayer with a system of staples, roof tacks, and wooden bats. /d.
According to expert testimony, the plastic was sufficient to protect the home for one to two years
under normal circumstances if necessary. /d. However, winds tore the plastic off of the roof and rain
entered the home through joints in the plywood sublayer. /d. at 494-95. The insurance company
denied coverage under a rain limitation similar to the limitation in the Policy at issue in this appeal.
Id. at 495-96. Because the policy did not define “roof” explicitly, the parties contested whether
the temporary plastic covering constituted a roof. /d. at 496-97. Rejecting the insurer's contention
that a roof must be permanent, the Oregon Supreme Court adopted a functional definition of roof,
stating that “a roof should be sufficiently durable to meet its intended purpose: to cover and protect
a building **1241 against weather-related risks that reasonably may be anticipated.” Id. at 499.

We find the definition of “roof” set forth in Dewsnup helpful in resolving this matter. Here, Above
It All removed the waterproof membrane of the roof, intending to replace it the following week.
However, unlike the insured in Dewsnup. who replaced his permanent roof with a temporary
protective covering during repairs, Above It All failed to replace the waterproof membrane with
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anything. *966 Only after it began to rain did Above It All return to cover the exposed portions
of the roof with tarps; however, significant damage had already occurred. Because it is undisputed
that the tarps were placed over the Building only after the rain began, we cannot find that they
were planned as a replacement for the waterproof membrane, sufficiently durable to protect the
Building from reasonably anticipated weather-related risks.

We therefore conclude that the tarps used to cover the areas of the Building's roof exposed by
removal of the waterproof membrane did not constitute a “roof” for purposes of the Policy's rain
limitation. Even if we were to conclude that the tarps comprised a roof, the roof did not sustain
wind damage before the interior rain damage occurred.

Whether repairs and alterations were covered in the Policy

[13] To address Fourth Street's argument that the Policy covers repairs and alterations, providing
an exception to the rain limitation, we must again look to the language of the Policy. As we interpret
an insurance policy as a whole, Am. Excess Ins. Co. v. MGM, 102 Nev. at 604, 729 P.2d at 1354,
we apply the rule of noscitur a sociis, which instructs us to ascertain the meaning of terms in the
Policy by referencing the terms with which they are associated. See Orr Ditch Co. v. Dist. Ct., 64
Nev. 138, 146, 178 P.2d 558, 562 (1947).

The Policy at issue includes alterations, repairs, and “[m]aterials ... and temporary structures ...
used for making ... repairs to the building or structure” within its “Covered Property” section.
However, the other items listed in this section are complete or whole items such as “[c]Jompleted
additions,” “[f]ixtures,” and “[p]ermanently attached ... [e]quipment,” not unfinished items or
items that are currently under construction or repair. Viewed in context with its surrounding terms,
the inclusion of “[a]lterations and repairs to the building or structure” within the same section as
complete or whole items indicates that repairs and alterations to the Building only gain Policy
coverage once they are complete. Moreover, even if incomplete repairs were covered by the Policy,
this would not provide an exception to the requirement that the Building first sustain actual damage
to its roof or walls by wind or hail before Fourth Street may recover for interior damage caused
by rain.

Accordingly, we conclude that the district court did not err when it determined that the rain
limitation applied and the damage to the Building caused by the rain did not result from a covered
cause of loss.

*967 However, in light of Fourth Street's argument that the efficient proximate cause of the
damage was Above It All's failure to prevent rain damage, we must also determine whether Above
It All's faulty workmanship was a covered cause of loss.
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Exclusions

The “Exclusions” section of the Policy at issue states that Travelers will not pay for loss or damage
caused by or resulting from faulty workmanship, unless that faulty workmanship results in a
covered cause of loss. The term “workmanship” is not defined in the Policy.

Fourth Street argues that this faulty workmanship exclusion is ambiguous because it could be
interpreted to encompass either damage caused by or resulting from a flawed product or damage
caused by or resulting from a flawed process, or both. Because Fourth Street contends that the
damage sustained by the Building resulted from Above It All's failure to adequately cover the
exposed portions of the roof (a flawed process), Fourth Street urges that this ambiguity must be
resolved in its favor to only exclude from coverage damages caused by or resulting from a flawed
finished product. We disagree.

*%1242 Fourth Street relies on Allstate Ins. Co. v. Smith, 929 F.2d 447 (9th Cir.1991), wherein
the Ninth Circuit Court of Appeals interpreted a similarly worded faulty workmanship provision.
The Allstate court found this provision ambiguous because it was susceptible to at least two
different interpretations: to include a flawed product or a flawed process. Id. at 449. As such, the
court interpreted the “faulty workmanship” exclusion in a light most favorable to the insured, and
concluded that the exclusion only applied to damage resulting from a flawed product. /d. at 450.

Initially, we note that the A/lstate court did not analyze the faulty workmanship exclusion in context
and that a policy's meaning should be interpreted according to its particular circumstances. /d. at
450. However, to the extent that Allstate stands for the proposition that a policy term may only
have one meaning, we disagree.

“Workmanship” is susceptible to two meanings

“Workmanship” is defined as both “the quality or mode of execution, as of a thing made” (a
process) and “the product or result of labor and skill; work executed” (a product). Webster's New
Universal Unabridged Dictionary 2189 (1996). Thus, the plain and ordinary meaning of the term
“workmanship” encompasses the quality of the process utilized to achieve the finished product and
the quality of the finished product itself. Standing alone, the term “workmanship” is susceptible
to either the product or process meaning, or both.

*968 Within the context of an insurance policy, workmanship has been interpreted by other
courts to mean a product, a process, or both. See Allstate, 929 F.2d at 450 (interpreting “faulty
workmanship” to mean a flawed product); Kroll Constr. Co. v. Great Am. Ins. Co., 594 F.Supp. 304,
307-08 (N.D.Ga.1984) (interpreting “faulty workmanship” to mean a flawed process and noting
this was its “plain, ordinary meaning” and the insured's attempt to find that term ambiguous so as to
justify a liberal construction in its favor was a “strain”); Schultz v. Erie Ins. Group, 754 N.E.2d 971,
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976-77 (Ind.Ct.App.2001) (rejecting Allstate's analysis and interpreting “faulty workmanship” to
mean either a flawed product or a flawed process). We conclude that the language of the Policy at
issue indicates that “workmanship” refers to both products and processes.

The term “workmanship” includes both products and processes

[14] Because an insurance policy must be interpreted in its entirety, the meaning of terms within
an insurance policy should be ascertained by reference to the terms with which they are associated.
See Am. Excess Ins. Co., 102 Nev. at 604, 729 P.2d at 1354; Orr Ditch Co., 64 Nev. at 146, 178
P.2d at 562. Thus, the “faulty workmanship” exclusion at issue here must be interpreted within
the context of the Policy as a whole and by reference to its surrounding terms. Here, the “faulty
workmanship” term appears within a subsection of the Policy that lists items which are both
processes, e.g., “[p]lanning,” and products, e.g., “[m]aterials used in repair.” This indicates that the
insurer intended this subsection to exclude from coverage damage caused by both a flawed process
and a flawed product. Further, the term “workmanship” appears in the Policy's exclusion clause
between the words “[p]lanning” and “[m]aintenance,” which indicates that it is intended to refer to
part of the building process. See Schultz, 754 N.E.2d at 97677 (“Read in context, ‘workmanship,’
falling between planning and maintenance, at the very least signifies a component of the building
process leading up to a finished product.”)

Additionally, if we were to interpret “workmanship” to only refer to a product, this would render
another clause included within this same subsection meaningless. Cf. Allstate, 929 F.2d at 450
(justifying its interpretation of similar terminology in an insurance policy by noting that the
alternative would cause other language within the policy to be “seemingly rendered meaningless”).
This same “Exclusions” section also provides that the Policy does not cover loss or damage
resulting from “Faulty, inadequate, or defective ... (3) Materials used in repair, construction,
renovation *969 or remodeling.” If we were to interpret “faulty workmanship” only to refer to a
flawed product, it would not be necessary to have a separate clause in the Policy to exclude faulty
materials, because **1243 any loss or damage caused by or resulting from faulty, inadequate, or
defective materials would necessarily be included within any loss or damage caused by or resulting
from the faulty, inadequate, or defective final product.

We conclude that when the Policy at issue is read as a whole, the term “workmanship” is not
ambiguous, but rather, it is a broad term because it refers to both a process and a finished product
and that the Policy's “faulty workmanship” exclusion excludes from coverage damage caused
by both a faulty process and a faulty finished product. The term “workmanship” standing alone
may be ambiguous; however, when read in conjunction with its surrounding terms, we find that
ascribing both a process and a product definition to “workmanship” best effectuates the reasonable
expectations of the insured. Interpreting this exclusion in this manner is also in harmony with
the concept of an all-risk policy. Generally, all-risk policies insure risks that are not normally
contemplated and provide recovery for losses of a fortuitous nature. See Victory Peach Group,
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Inc. v. Greater New York Mutual Insurance Co., 310 N.J.Super. 82, 707 A.2d 1383, 1385 & n.l
(N.J.Super.Ct.App.Div.1998) (defining fortuitous losses as those that are dependent upon chance).
Construction and remodeling are contemplated and planned; thus any losses resulting from them
are not of the type that are generally covered by all-risk policies. Therefore, we conclude that the
district court did not err when it determined that the workmanship exclusion was not ambiguous.

We further conclude that Above It All's faulty workmanship did not result in a covered cause
of loss. The result of Above It All exposing portions of the Building's roof during repairs and
then leaving for the night without covering the exposed portions was that the Building sustained
rainwater damage. As previously discussed, because the Building did not “first sustain [ ] actual
damage to the roof ... by wind or hail,” the rain that caused this damage was not a covered cause
of loss under the Policy.

Thus, we conclude that notwithstanding the Policy's rain limitation, which excludes from coverage
the damage caused by rain, the damages sustained by the Building are also excluded from coverage
based on Above It All's faulty workmanship in repairing the roof.

The doctrine of efficient proximate cause

[15] Fourth Street asks this court to reverse the district court's summary judgment based on the
adoption of efficient proximate cause, which has not yet been adopted in Nevada. It contends that
Above *970 It All's alleged failure to properly cover the partially repaired roof set in motion the
chain of events that ultimately damaged the Building. Fourth Street argues that even if the rain
limitation applies, Above It All's failure to take adequate protective measures was the efficient

proximate cause of the damage; therefore, the damage it sustained resulted from a covered cause

of loss. °

In support of its position that applying the efficient proximate cause doctrine would result in a
determination that its water damage resulted from a covered cause of loss, Fourth Street relies
on a line of cases that have concluded that insureds' losses were covered despite their policies'
rain limitations when the proximate cause of each of their losses was faulty workmanship,
which was not excluded by their policies. See Allstate, 929 F.2d at 450-51; Tento Intern.,
Inc. v. State Farm Fire and Cas., 222 F.3d 660, 663—64 (9th Cir.2000); Century Theaters,
Inc. v. Travelers Property Cas. Co. of America, No. C-05-3146 JCS, 2006 WL 708667,
at *7-9 (N.D.Cal. March 20, 2006). However, these cases are distinguishable because, as
discussed previously, we have determined that Above It All's faulty workmanship is not a
covered cause of loss under this Policy.

[16] The doctrine of efficient proximate cause developed in California and has been adopted by a
majority of jurisdictions. Pioneer Chlor Alkali v. National Union Fire Ins. Co., 863 F.Supp. 1226,
1230 (D.Nev.1994). Although this court has not yet adopted the doctrine of efficient proximate
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cause, the Nevada federal district court has addressed it. /d. at 1230-32. Under the doctrine of
efficient proximate cause, where covered and noncovered perils contribute to a loss, the peril that
set in motion the chain of events leading to the loss or the “predominating cause” is deemed the
efficient proximate cause or legal cause of loss. /d. Generally, this determination is left to the trier
of **1244 fact, but when the facts are settled or undisputed, the determination is for the court as a
matter of law. /d. at 1231-32. The court then evaluates the coverage of an insurance policy based
on the determined efficient proximate cause of the loss. Id. at 1230.

Here, however, neither cause of loss (the rain and Above It All's faulty workmanship) is a covered
cause of loss. Because having both a covered and noncovered cause of loss is a prerequisite to
applying the doctrine of efficient proximate cause, the doctrine provides no relief here. Therefore,
the district court did not err in concluding that the doctrine of efficient proximate cause did not
apply in this case.

[17] Even though we have found that the doctrine of efficient proximate cause will not provide
relief under the facts of this case, we take this opportunity to join with the majority of jurisdictions
and *971 adopt the doctrine of efficient proximate cause in Nevada. We agree with the reasoning
set forth by our sister state of California in our adoption of this doctrine. The Supreme Court of
California explained that this doctrine prevents the absurd result that would occur if coverage was
denied “even though an insured peril ‘proximately’ caused the loss simply because a subsequent,
excepted peril was also part of the chain of causation.” Garvey v. State Farm Fire and Cas. Co.,
48 Cal.3d 395, 257 Cal.Rptr. 292, 770 P.2d 704, 707 (1989).

Accordingly, we affirm the district court's summary judgment.

We concur: HARDESTY and PARRAGUIRRE, JJ.
All Citations

127 Nev. 957, 270 P.3d 1235, 127 Nev. Adv. Op. 86

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER

2

*1 In accordance with Rule 33, Rules of the Sixth Circuit, and upon consideration of the parties
stipulation to dismiss,

Itis ORDERED that the case is dismissed pursuant to 42(b), Federal Rules of Appellate Procedure.
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Synopsis

Background: Insured filed complaint against property insurer in state court following denial
of coverage for interior rainwater damage that occurred when roof became uncovered during
reroofing project, alleging claims for common-law breach-of-contract and violation of Michigan
laws requiring prompt payment of insurance claims. Following removal to federal court, insurer
filed motion in limine to exclude evidence of insured's withdrawn insurance claims, motion to
exclude insurer's proposed expert witnesses, and motion for summary judgment.

Holdings: The District Court, Susan K. DeClercq, J., held that:

[1] insurer's motion in limine was premature in seeking to exclude testimony relating to withdrawn
damage claims;

[2] evidence of withdrawn damage claims was extrinsic, and thus inadmissible;

[3] factor of surprise to insurer favored exclusion of insured's expert witnesses as nondisclosure
sanction;

[4] factors of the ability to cure insurer's surprise and the potential to disrupt trial were neutral as
to exclusion of insured's expert witnesses as nondisclosure sanction;

[5] insured's failure to provide justification for nondisclosure of expert witnesses' reports required
exclusion of such witnesses;

[6] exclusion of coverage for interior rainwater damage in the absence of damage to the roof barred
coverage for rainwater damage; and
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[7] exclusion of coverage for losses caused by faulty workmanship barred coverage for interior
rainwater damage.

Motion in limine granted in part and denied in part; motions to exclude expert witnesses and for
summary judgment granted.

Procedural Posture(s): Motion in Limine; Motion to Exclude Expert Report or Testimony;
Motion for Summary Judgment.

West Headnotes (19)

[1] Federal Civil Procedure ¢ Motions in Limine

Motions in limine are used to exclude anticipated prejudicial evidence before the evidence
is actually offered; their purpose is to narrow the evidentiary issues for trial and to eliminate
unnecessary trial interruptions.

[2] Federal Civil Procedure «= Motions in Limine

Given that motions in limine often rely on a limited factual record, they should be granted
only if the evidence in question is clearly inadmissible on all potential grounds; if not,
then the evidentiary rulings should be deferred until trial so that questions of foundation,
relevancy, and potential prejudice may be resolved in proper context.

[3] Evidence « Tendency to Prove or Disprove Fact at Issue; Relevance
Relevance is the threshold issue of admissibility of evidence. Fed. R. Evid. 401.

[4] Evidence & Surprise or other harm to adverse party

Evidence is not excluded as unfairly prejudicial merely because it is damaging to the party
against whom it is offered. Fed. R. Evid. 403.

[S] Evidence « Tendency to Mislead or Confuse; Prejudicial Effect

Unfair prejudice, the risk of which may warrant exclusion of evidence, is an undue
tendency to suggest decision on an improper basis, commonly, though not necessarily, an
emotional one. Fed. R. Evid. 403.
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[6]

[7]

8]

9]

Federal Civil Procedure = Motions in Limine

Defendant insurer's motion in limine was premature in seeking to exclude testimony
relating to seven damage claims presented as part of insured's demand, but later admitted
by insured's representative to be unrelated to the insured event, and thus withdrawn,
despite insurer's argument that such claims were irrelevant, as they had no bearing on
the substantive issue of whether rainwater damage was covered under insured's property-
insurance policy; although the withdrawn claims did not relate directly to the substantive
issue of coverage, testimony addressing such claims was probative of the credibility of
insured's representatives, which could become an issue at trial, and insurer provided only
conclusory statements with respect to unfair prejudice or confusion arising from such
testimony. Fed. R. Evid. 401, 402, 403, 608(b).

Insurance ¢ Admissibility

Evidence of insured's seven withdrawn damage claims was extrinsic, and thus inadmissible
in insured's action against insurer, seeking to recover under property-insurance policy
for interior rainwater damage; although such claims were initially presented as part of
insured's demand, they were later admitted by insured's representative to be unrelated to
the insured event, and they thus had no bearing on the substantive issue of whether the
rainwater damage was covered under policy. Fed. R. Evid. 401, 402.

Federal Civil Procedure « Failure to respond; sanctions

Exclusion of expert testimony is automatic and mandatory as a sanction for failure to
disclose the expert's identity and provide a written report prepared and signed by the expert,
unless the nondisclosing party demonstrates substantial justification or that the failure to
disclose was harmless. Fed. R. Civ. P. 26(a), 37(c)(1).

Federal Civil Procedure & Failure to respond; sanctions

Factor of surprise to defendant insurer favored exclusion of testimony of insured's expert
witnesses as sanction for failure to disclose expert reports of such witnesses, in insured's
action against insurer, seeking to recover under property-insurance policy for rainwater
damage that occurred when roof became uncovered during reroofing project; absent
disclosure, insurer was left without critical information regarding experts' qualifications,
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[10]

[11]

[12]

[13]

opinions, and prior testimonies, which was fundamental to preparing an effective defense.
Fed. R. Civ. P. 26(a), 37(c)(1).

Federal Civil Procedure o Failure to respond; sanctions

Factors of the ability to cure defendant insurer's surprise and the potential to disrupt trial
were neutral in determining whether to exclude testimony of insured's expert witnesses
as sanction for insured's failure to disclose expert reports of such witnesses, in insured's
action against insurer, seeking to recover under property-insurance policy for rainwater
damage that occurred when roof became uncovered during reroofing project; although the
lack of timely disclosure deprived insurer of the opportunity to conduct depositions, seek
rebuttal experts, and prepare a comprehensive cross-examination strategy, there was no
scheduled trial date. Fed. R. Civ. P. 26(a), 37(c)(1).

Federal Civil Procedure ¢ Failure to respond; sanctions

Insured's failure to provide a justification for nondisclosure of expert witnesses' reports
required exclusion of such witnesses' testimony from any motion, hearing, or trial, as
sanction for such failure to disclose, in insured's action against insurer, seeking to recover
under property-insurance policy for rainwater damage that occurred when roof became
uncovered during reroofing project; defendant insurer had a complete lack of information
about the experts' qualifications, their opinions, and the bases for such opinions. Fed. R.
Civ. P. 26(a), 37(c)(1).

Summary Judgment « Scintilla of evidence; minimal amount

Summary Judgment & Speculation or conjecture; mere assertions, conclusions, or
denials

For purposes of a motion for summary judgment, a genuine issue for trial requires more
than a mere scintilla of evidence, more than metaphysical doubt. Fed. R. Civ. P. 56(a).

Summary Judgment < Presumptions and Inferences
Summary Judgment <« Favoring nonmovant; disfavoring movant

In ruling on a motion for summary judgment, all inferences must be reasonable, logical,
and drawn in the nonmovant's favor to determine whether any party must prevail as a
matter of law. Fed. R. Civ. P. 56(a).
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[14]

[15]

[16]

[17]

[18]

[19]

Insurance ¢ Construction or enforcement as written

Under Michigan law, an insurance contract must be enforced in accordance with its terms.

Insurance ¢ Ambiguity in general
Insurance ¢ Plain, ordinary or popular sense of language

Under Michigan law, an insurance policy's terms must be given their plain meaning, and
a court may not create an ambiguity when none exists.

Insurance ¢ Exclusions and limitations in general

Although exclusionary clauses in insurance policies are strictly construed in favor of the
insured under Michigan law, a clear and specific exclusion must be given effect, and
coverage is lost if any exclusion in the insurance policy applies to the claimant's particular
claims.

Insurance ¢ Burden of proof

Under Michigan law, an insured bears the burden of proving coverage, while the insurer
must prove that an exclusion to coverage is applicable.

Insurance ¢ Precipitation; hail

Under Michigan law, insured's roof did not sustain a covered cause of loss, defined
as a “direct physical loss,” in rainstorm, and thus property-insurance policy's exclusion
of coverage for interior rainwater damage in the absence of prior damage to the roof
“by a covered cause of loss” barred coverage for rainwater damage that occurred when
unsecured tarps covering roof during reroofing project became dislodged during storm;
storm did not damage roof, as only temporary materials, which were not part of the covered
roof, were dislodged, not the roof itself or materials to be installed.

Insurance ¢ Faulty workmanship or materials

Insurance « Proximate Cause
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Under Michigan law, property-insurance policy's exclusion of coverage for losses caused
by faulty workmanship barred coverage for interior rainwater damage that occurred when
unsecured tarps covering roof during reroofing project became dislodged during storm,;
rainwater damage resulted directly from roofing company's inadequate workmanship in
securing the tarps.

Attorneys and Law Firms

*853 Bryan A. Sunisloe, Mount Clemens, MI, Michael S. Hale, Michael S. Hale & Associaties,
PLC, Northville, MI, for Plaintiff.

Kurt D. Meyer, Gregory, Meyer, & Chapnick P.C., Troy, MI, for Defendant.

OPINION AND ORDER GRANTING IN PART DEFENDANT'S MOTION IN
LIMINE (ECF No. 32), GRANTING DEFENDANT'S MOTION TO EXCLUDE
EXPERT WITNESSES (ECF No. 33), GRANTING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT (ECF No. 29), AND DISMISSING CASE WITH PREJUDICE

SUSAN K. DeCLERCQ, United States District Judge

This straightforward case is about an insurance dispute following a rainstorm. Plaintiff George H.
Rudy Funeral Home believes that its insurer, Defendant Westfield National Insurance, wrongfully
denied coverage for damage caused by the storm. The core facts are undisputed: Stay Dry, a roofing
company that Plaintiff hired, inadequately secured tarps over the roof during a reroofing project,
leading to rainwater infiltrating the building. Plaintift seeks to recover for the resulting damages,
while Defendant relies on policy exclusions to deny the claim.

The issues presented are threefold: Defendant's motions to preclude Plaintiff from presenting
certain evidence, to exclude expert-witness testimonies, and for summary judgment. As explained
below, Defendant's motion for summary judgment will be granted, and the case will be dismissed
with prejudice.

I. FACTS AND BACKGROUND
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The essential facts of this case are undisputed. Plaintiff had a property-insurance policy with
Defendant. A storm occurred while the roof of the funeral home was exposed and partially covered
by tarps. Water leaked into and damaged the funeral home. Plaintiff filed an insurance claim,
Defendant denied it, and then Plaintift sued for monetary damages.

A. Details of the Storm and Damage

In May 2021, Plaintiff contracted Stay Dry, a roofing company, to replace the funeral home's
aging low-slope modified-bitumen roof following years of recurrent issues like ice damming and
leakage. ECF Nos. 29-4 at PagelD.387, 390; 29-8 at PagelD.517-19; 29-9 at PagelD.545-48.
Stay Dry began the project on May 5, stripping the old roofing materials and leaving the existing
insulation and some roof decking exposed. ECF Nos. 29-8 at PagelD.527; 29-10 at PagelD.550;
29-11 at PagelD.552. By May 19, Stay Dry had removed approximately half the roof's insulation.
See ECF Nos. 29-8 at PagelD.536-37; 29-12 at PagelD.554; 29-13 at PagelD.556—59. The project
was not completed by the weekend of May 22-23, 2021, so Stay Dry temporarily covered the
exposed insulation with unadhered and unsealed bitumen roofing material and unsecured tarps.
See *854 ECF Nos. 29-14 at PagelD.561-65; 29-15 at PagelD.567-71.

On the evening of May 23, 2021, a rainstorm struck. ECF No. 29-4 at PagelD.400. The following
morning, Plaintiff's representatives, Kathy and Dennis Novak, discovered that the tarps had been
blown off, resulting in rainwater leaking into the building. See id. at PagelD.387-92. Kathy Novak
attributes the damage to wind dislodging the tarps. /d. at PagelD.405.

Stay Dry's crew returned but left the site upon learning of the leakage, and Plaintiff did not hear
from them again. ECF No. 29-8 at PagelD.517—-18. Plaintiff next hired Jarvis Restoration for
emergency repairs, id. at PagelD.521, but they were unsuccessful, ECF No. 29-4 at PagelD.398,
so Plaintiff hired Socia Roofing, ECF No. 29-16 at PagelD.574. Socia Roofing observed no
wind damage and concluded that Stay Dry “did not properly or complete installing the roofing
materials.” ECF No. 29-16 at PagelD.574-75.

Plaintiff reported the loss to Defendant on May 24, 2021. ECF No. 1 at PagelD.7. One of
Defendant's representatives inspected the roof on June 3, 2021, finding no evidence of wind
damage or physical damage caused by debris. ECF Nos. 29-5 at PagelD.410; 29-24 at PageID.608—
10. As a result, Defendant denied Plaintiff's insurance claim, citing the policy's exclusion for
interior rainwater damage that lacks any direct physical loss to the roof. ECF No. 29-24 at
PagelD.608—10.
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B. The Complaint

In June 2022, Plaintiff filed an amended complaint against Defendant in the Sixteenth Circuit
Court of Macomb County, alleging common-law breach of contract and violations of Michigan
Compiled Laws §§ 500.2006, .2833(p). ECF No. 1 at PagelD.5-9; see also George Rudy Funeral
Home Inc. v. Westfield Servs., No. 2022-001841-ND (Mich. 16th Cir. Ct. Macomb Cnty. filed June
27,2022). Defendant removed the case here on August 11, 2022. ECF No. 1.

Defendant contends that summary judgment is warranted because the policy exclusions for
rainwater damage and faulty workmanship clearly apply. ECF No. 29 at PagelD.109. Defendant
argues that the tarps were not part of the permanent roof structure and therefore do not trigger
coverage under the policy's terms. /d. at PagelD.115-18. Defendant also contends that Plaintiff
has failed to present evidence to dispute these points. /d. Plaintiff, however, responds that there are
genuine issues of material fact with respect to whether the tarps were part of the roof and should
be covered under the policy. See generally ECF No. 40. In addition, Plaintiff notes that Defendant
did not initially cite the faulty-workmanship exclusion in the denial letter. /d. at PagelD.726.

Defendant next filed a motion in limine, arguing that some of Plaintiff's insurance claims are
irrelevant and thus inadmissible under Evidence Rule 402. ECF No. 32. During discovery, Plaintiff
produced various bills and canceled checks related to roof repairs and other services. Id. at
PagelD.664. These documents included payments made to Stay Dry, TF Beck (another roofer),
Lakeview Mechanical (a heating and plumbing contractor), and Jarvis Restoration. /d. Plaintiff
also sought reimbursement for more than $13,000 of the Novaks’ reported work. /d. But then Kathy
Novak testified that the rainwater had nothing to do with several of Plaintiff's damage claims:

« Jarvis Roof Repair Estimate ($59,474.40);

* TF Beck Payment ($1,435);

* Lakeview Mechanical Payments (four payments totaling $4,703);
*855  Stay Dry Payments ($10,000); and

* Novaks’ Work ($13,680).

See id. at PagelD.664-69 (quoting ECF No. 29-4 at PagelD.396-404).

Defendant also filed a motion to exclude two of Plaintiff's proposed expert witnesses, Alan
Deleeuw and Michael Casey, from testifying at trial because Plaintiff failed to provide the expert
disclosures required under Civil Rule 26(a). ECF No. 33. Specifically, Defendant says that the
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disclosures lack sufficient details with respect to the experts’ qualifications, opinions, and bases
for their opinions. /d. at PagelD.675. Defendant therefore invokes Civil Rule 37(c)(1). Id. at
PagelD.676.

Defendant's motion in limine will be addressed in Part II, Defendant's motion to exclude in Part
II1, and Defendant's motion for summary judgment in Part IV.

I1. MOTION IN LIMINE

Defendant's motion in limine seeks to preclude Plaintiff from presenting any testimony or exhibits
relating to seven damage claims that Plaintiff has withdrawn. ECF No. 32. Defendant contends that
these withdrawn claims are irrelevant and should be excluded under Evidence Rules 401 and 402.

A. Standard of Review

[1] Motions in limine are used “to exclude anticipated prejudicial evidence before the evidence is
actually offered.” Louzon v. Ford Motor Co., 718 F.3d 556, 561 (6th Cir. 2013) (quoting Luce v.
United States, 469 U.S. 38, 40 n.2, 105 S.Ct. 460, 83 L.Ed.2d 443 (1984)). Their purpose is “to
narrow the evidentiary issues for trial and to eliminate unnecessary trial interruptions.” /d. (quoting
Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 1064, 1069 (3d Cir. 1990)).

[2] “Given that motions in /imine often rely on a limited factual record, they should be granted
only if ‘the evidence in question is clearly inadmissible on all potential grounds.’ ” Hillman Power
Co. v. On-Site Equip. Maint., 672 F. Supp. 3d 379, 383 (E.D. Mich. 2023) (quoting United States v.
Phillips, 146 F. Supp. 3d 837, 841 (E.D. Mich. 2015)). If not, then the “evidentiary rulings should
be deferred until trial so that questions of foundation, relevancy, and potential prejudice may be
resolved in proper context.” Id. (same).

[3] [4] [5] The threshold issue of admissibility is relevance. “[E]vidence is relevant if: (a) it has
any tendency to make a fact more or less probable than it would be without the evidence; and (b) the
fact is of consequence in determining the action.” FED. R. EVID. 401. Although relevant evidence
is presumptively admissible, FED. R. EVID. 402, it may be excluded “if its probative value is
substantially outweighed by the risk of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time or needless presenting cumulative
evidence,” FED. R. EVID. 403; see also Jesse Schupack, Note, The Liar's Mark: Character and
Forfeiture in Federal Rule of Evidence 609(a)(2), 119 MICH. L. REV. 1031, 1035 (2021) (“Much
of the Federal Rules of Evidence is devoted to protecting parties from the introduction of unfairly
prejudicial evidence.”). “But evidence is not excluded as unfairly prejudicial merely because it is
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damaging to the party against whom it is offered.” Fischer v. United States, 608 F. Supp. 3d 533,
538 (E.D. Mich. 2022). Rather, unfair prejudice is “an undue tendency to suggest decision on an
improper basis, commonly, though not necessarily, an emotional one.” Old Chief'v. United States,
519 U.S. 172, 180, 117 S.Ct. 644, 136 L.Ed.2d 574 (1997).

B. Analysis of the Motion in limine

[6] [7] Defendantargues that any “testimony and evidence related to” the seven *856 withdrawn
damage claims have no bearing on the substantive issue of whether the rainwater damage is
covered under the insurance policy and, therefore, should be excluded from trial as irrelevant. ECF
No. 32 at PagelD.663. Plaintiff initially presented these claims as part of their insurance demand,
but later admitted through the testimony of Kathy Novak that these claims were either not incurred
or unrelated to the insured event. See discussion supra Section 1.B.

Testimony that addresses the withdrawn claims is probative of the credibility of Plaintiff's
representatives. Evidence Rule 608(b) permits cross-examination into specific instances of
conduct probative of the witness's character for truthfulness or untruthfulness. United States v.
Craig, 953 F.3d 898, 903 (6th Cir. 2020) (“[ T]he questioner [must] ha[ve] a good faith basis that
the instance actually occurred.”). Plaintiff included the withdrawn claims in its initial demand—
only to retract them later—raising questions about Plaintiff's credibility. Although the withdrawn
damage claims are not directly related to the substantive issues of the insurance-policy coverage,
they are conditionally relevant to assessing the credibility of Plaintiff's representative. See FED. R.
CIV. P. 104(b). If Plaintiff's credibility becomes an issue during the trial, then testimony regarding
the withdrawn claims might be probative. Thus, Defendant's motion to exclude this testimony is
premature.

But any evidence related to the withdrawn claims would be extrinsic and thus inadmissible. United
States v. McKenzie, No. 21-3587, 2022 WL 1744500, at *3 (6th Cir. May 31, 2022) (holding that
district court properly excluded extrinsic evidence and permitted cross-examination about it).

“In other words, while such specific instances of conduct can be inquired into on cross-
examination, the questioning party is effectively ‘stuck with the response given on cross-
examination.” ” Steeg v. Vilsack, No. 5:13-CV-00086, 2016 WL 6471098, at *3 (W.D. Ky. Oct.
28, 2016) (quoting United States v. Frost, 914 F.2d 756, 767 (6th Cir. 1990)). And Defendant has
provided only conclusory statements with respect to unfair prejudice, confusion, etc. See ECF No.
32 at PagelD.670.
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For these reasons, Defendant's motion in /imine will be granted in part and denied in part, excluding
all extrinsic evidence—but not any testimony—related to the withdrawn claims; the testimony
may be considered if Plaintiff's credibility is questioned during trial.

III. MOTION TO EXCLUDE EXPERT WITNESSES

Next is Defendant's motion to exclude the opinion testimony of two of Plaintiff's proposed expert
witnesses: Alan Deleeuw and Michael Casey. ECF No. 33. Defendant argues that Plaintiff has
failed to provide the necessary expert disclosures required under Civil Rule 26(a). As explained
below, Defendant's motion will be granted, and both experts will be prohibited from testifying at
trial.

A. Standard of Review

At some point in a civil lawsuit, parties must disclose the identity of any expert witness and provide
a written report prepared and signed by the expert. See FED. R. CIV. P. 26(a) This report must
include a complete statement of all opinions the witness will express and the basis and reasons for
them, the data or other information that the witness considered in forming them, any exhibits that
will be used to summarize or to support them, the witness's qualifications, a list of all publications
authored within ten years, a list of all other cases in which the witness has testified as an expert
at trial or by deposition *857 in the previous four years, and a statement of the compensation to
be paid for the study and testimony in the case. /d.

[8] Failure to comply with these disclosure requirements prohibits use of the expert's testimony
in “a motion, at a hearing, or at a trial, unless the failure was substantially justified or is harmless.”
Miner v. Ogemaw Cnty. Rd. Comm'n, 594 F. Supp. 3d 912, 925 (E.D. Mich. 2022) (quoting FED.
R. CIV. P. 37(c)(1)). The exclusion is “automatic and mandatory” unless the nondisclosing party
demonstrates substantial justification or that the failure to disclose was harmless. Dickenson v.
Cardiac & Thoracic Surgery of E. Tenn., 388 F.3d 976, 983 (6th Cir. 2004) (citation omitted).

Five factors, applied below, govern this inquiry. Trapp v. Fed. Express Corp., 647 F. Supp. 3d 567,
570 (E.D. Mich. 2022) (quoting Howe v. City of Akron, 801 F.3d 718, 74748 (6th Cir. 2015)).

B. Analysis of the Motion to Exclude Expert Witnesses
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Plaintiff has identified Alan Deleeuw and Michael Casey as expert witnesses, requiring certain
disclosures under Civil Rule 26(a). This Court directed Plaintiff to exchange its expert disclosures
and reports by June 15, 2023. ECF No. 23 at PagelD.71. But Plaintiff did not comply with this
deadline, nor did it attempt to justify the failure. This alone warrants exclusion, but for the sake
of completeness, this Court will consider the required factors.

[9] Surprise to Defendant. Plaintiff did not disclose expert reports for Deleeuw or Casey as
required under Rule 26(a). This nondisclosure has indeed surprised Defendant, which is still left
without critical information regarding the experts’ qualifications, opinions, and prior testimonies,
which is fundamental to preparing an effective defense. So this factor favors exclusion. See Trapp,
647 F. Supp. 3d at 570.

[10] Ability to cure the surprise and to disrupt trial. A cure is possible. The lack of timely
disclosure has deprived Defendant of the opportunity to conduct depositions, seek rebuttal experts,
or prepare a comprehensive cross-examination strategy. But there is no scheduled trial date,
slightly quelling the prejudice to Defendant. For the same reasons, there is no current potential to
disrupt trial. Thus, these two factors are neutral. See id.

Importance of the evidence. The expert testimony is important for substantiating Plaintiff's claims
and for Defendant to defend against them, meaning this factor weighs for exclusion. See id.

[11] Explanation for failure to disclose. Plaintiff has not provided a justification for
the nondisclosure. Given Defendant's complete lack of “information about [the experts’]
qualifications, opinions, and the bases for such opinions,” Plaintiff's failure to disclose is
dispositive; the experts must be excluded. RJ Control Consultants, Inc. v. Multiject, LLC, 100 F.4th
659, 67071 (6th Cir. 2024) (citing Howe, 801 F.3d at 747).

For these reasons, Defendant's motion to exclude will be granted, and Plaintiffs will be prohibited
from providing testimony from expert witnesses Alan Deleeuw or Michael Casey in a motion, at
a hearing, or at a trial.

IV. MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

[12] [13] To prevail on summary judgment, movants must identify record evidence showing that
there is no genuine dispute as to any material fact and that they are entitled to judgment as a matter
*858 of law. Celotex Corp. v. Catrett, 477 U.S. 317,323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986);
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FED. R. CIV. P. 56(a). If so, then the burden shifts to the nonmovant to identify specific facts
that create “a genuine issue for trial,” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986) (citation omitted), which requires more than “a mere scintilla
of evidence,” id. at 251, 106 S.Ct. 2505, more than “metaphysical doubt,” Matsushita Elec. Indus.
v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). All inferences
must be reasonable, logical, and drawn in the nonmovant's favor to determine whether any party
must prevail as a matter of law. Liberty Lobby, 477 U.S. at 251-52, 106 S.Ct. 2505.

B. Analysis of Motion for Summary Judgment

Defendant contends that the policy's exclusions for rainwater damage and faulty workmanship
preclude coverage. ECF No. 29.

“Michigan's substantive law applies because jurisdiction is based on diversity of citizenship under
28 U.S.C. § 1332.” Pratt v. KSE Sportsman Media, Inc., 586 F. Supp. 3d 666, 671 (E.D. Mich.
2022) (collecting cases).

[14] [15] [16] [17] In Michigan, “an insurance contract must be enforced in accordance with
its terms.” Henderson v. State Farm Fire & Cas. Co., 460 Mich. 348, 596 N.W.2d 190, 193
(1999). The policy's terms “must be given their plain meaning[,] and the court [may] not create an
ambiguity where none exists.” Heniser v. Frankenmuth Mut. Ins. Co., 449 Mich. 155, 534 N.W.2d
502, 505 (1995) (internal quotation marks omitted). Although “[e]xclusionary clauses in insurance
policies are strictly construed in favor of the insured,” Auto-Owners Ins. Co. v. Churchman, 440
Mich. 560, 489 N.W.2d 431, 434 (1992) (citation omitted), “[a] clear and specific exclusion must
be given effect,” and “coverage is lost” “[i]f any exclusion in [the] insurance policy applies to
[the] claimant's particular claims,” Busch v. Holmes, 256 Mich.App. 4, 662 N.W.2d 64, 67 (2003)
(citing Churchman, 489 N.W.2d 431). “[T]he ‘insured bears the burden of proving coverage, while
the insurer must prove that an exclusion to coverage is applicable.” ” Heniser, 534 N.W.2d at 505
n.6 (citation omitted).

[18] The policy's text is clear and unambiguous: rainwater damage is covered only if the roof
“first sustains damage by a Covered Cause of Loss.” ECF No. 29-2 at PagelD.158-59 (defining
“Covered Causes Of Loss” as “Direct physical loss unless the loss is excluded or limited under
Section I — Property”). But it is undisputed that the storm did not damage the roof; only the
temporary materials, not the roof itself, were dislodged. ECF No. 29 at PagelD.109. Further,
the temporary materials were not part of the covered “roof.” Matthews v. Harleysville Ins. Co.,
412 F. Supp. 3d 717, 718 (E.D. Mich. 2019) (excluding coverage from identical insurance-
policy provision because the temporary “repair was a ‘band-aid’ ), aff'd sub nom. Matthews v.
Harleysville Ins. Co., 826 F. App'x 508 (6th Cir. 2020). Not even the “roofing materials to be
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installed were damaged.” /d. at PagelD.122 (citing ECF Nos. 29-6; 29-16; 29-17). Accordingly, the
policy does not cover Plaintiff's claimed loss. Christ Church of the Gospel Ministries v. Guideone
Mut. Ins. Co., No. 2:19-CV-11208, 2019 WL 6134793, at *3 (E.D. Mich. Nov. 19, 2019) (denying
coverage because “the repairs being done on the roof caused water to enter”).

[19] Even under a contorted interpretation of the policy that somehow provides coverage for a
tarp over a hole in a roof *859 that was not present when the policy was executed, the policy
excludes coverage for losses caused by faulty workmanship. ECF No. 29-2 at PagelD.179. As
one of Plaintiff's contractors concluded, Stay Dry's inadequate securing of the tarp was faulty
workmanship, causing the water damage. ECF No. 29-16 at PageID.574—75. Kathy Novak testified
to the same, see ECF No. 29-4 at PagelD.405 (“The roof was damaged because the covering blew
off which allowed water to enter into the building.”), and Dennis Novak testified that he was
told “not [to] trust [a temporary covering] for more than, they said, a couple days, [and to] get
somebody in here that's a roofer to put what they termed a temporary roof on it,” ECF No. 29-8
at PagelD.525. Because the rainwater damage resulted directly from inadequate workmanship
in securing the tarps, this exclusion applies. See, e.g., Matthews, 412 F. Supp. 3d at 723 (“The
evidence also shows that the roof had not been properly maintained.”).

Plaintiff has failed to present any evidence to refute this conclusion. Without affidavits, expert
opinions, or other substantive evidence to challenge Defendant's arguments, no reasonable jury
could find for Plaintiff. Therefore, Defendant's motion for summary judgment will be granted, and
the case will be dismissed with prejudice.

No doubt, the damage to Plaintiff's funeral home is distressing. Such incidents can take an
emotional and financial toll on a business. But the policy's exclusions for rainwater damage and
faulty workmanship are clear—and thus controlling under Michigan law.

V. CONCLUSION

Accordingly, it is ORDERED that Defendant's Motion in /imine, ECF No. 32, is GRANTED IN
PART AND DENIED IN PART. It is GRANTED to the extent that is seeks to exclude extrinsic
evidence of the withdrawn insurance claims. It is DENIED to the extent that it seeks to exclude
testimony discussing the withdrawn insurance claims.

Further, it is ORDERED that Defendant's Motion to Preclude Plaintiff from Offering Expert
Opinions from Alan Deleeuw and Michael Casey, ECF No. 33, is GRANTED.

Further, it is ORDERED that Defendant's Motion for Summary Judgment, ECF No. 29, is
GRANTED.
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Further, it is ORDERED that the above-captioned case is DISMISSED WITH PREJUDICE.

All Citations

735 F.Supp.3d 850, 124 Fed. R. Evid. Serv. 2330

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Insured brought breach of contract and tortious breach of the covenant of good faith and fair dealing
action against insurer, seeking coverage under commercial property insurance policy for damage to
insured's bowling alley. The Superior Court, Sacramento County, No. 95AS06573, entered nonsuit
for insurer. Insured appealed. The Court of Appeal, Kolkey, J., held that policy did not cover the
water damage.

Affirmed.

West Headnotes (5)

[1] Insurance o Fixtures
Insurance ¢ Personal Property
Insurance ¢ Tools, implements or equipment

The contents of the interior of insured's bowling alley were not covered, under commercial
property insurance policy, for water damage after rain entered the building while the roof
was being replaced; policy limitation language excluded fixtures and many of the contents,
insured did not claim damage to personal property that was not permanently installed
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2]

3]

4]

[]

fixtures, machinery, or equipment, and the only seeming moveable personal property were
the draperies, but there was no evidence of the nature of the damage.

Insurance ¢ Precipitation; hail

Insured could not recover from insurer, under commercial property insurance policy, for
water damage to insured's bowling alley when rain entered the building while the roof was
in the process of being replaced; the policy required that the roof first be damaged in order
to cover rain damage to the building's interior, not simply that water could pass through
it, and a roof in the process of construction was not a “roof” that could be damaged as
contemplated by the policy.

Insurance & Mechanical breakdown

Insured could not recover from insurer, under systems breakdown coverage endorsement,
which had been added to the commercial property insurance policy, for water damage to
insured's bowling alley when rain entered the building while the roof was in the process of
being replaced; the systems breakdown coverage provision granted coverage for damage
caused by an accident at the bowling alley, and although the coverage limitation in the
main policy did not negate the systems breakdown coverage, there was no evidence that
the rain-damaged equipment fell within the systems breakdown coverage.

Appeal and Error ¢ Reply briefs

Insured waived for appeal the claim that roofing contractor's negligence was the proximate
cause of the water damage to bowling alley, and that the insurer should be required
to provide coverage under commercial property insurance policy; insured raised the
argument for the first time in the reply brief.

Insurance ¢ Faulty workmanship or materials
Insurance ¢ Proximate Cause

Insured could not recover from insurer, under commercial property insurance policy, for
water damage to insured's bowling alley when rain entered the building while the roof
was in the process of being replaced, even if roofing contractor's alleged negligence was
the proximate cause of the damages; coverage for damage “resulting from” construction
negligence was excluded under the insured's policy.
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2 Cases that cite this headnote

Opinion
KOLKEY, J.

*1 In this insurance coverage case, the insured's bowling alley suffered water damage when rain
entered the building while the roof was in the process of being replaced. The insurance company
denied coverage on the grounds, among others, that the contract of insurance precluded coverage
for loss or damage to “[t]he interior of any building ... caused by or resulting from rain ... unless:
(1) The building ... first sustains damage by a Covered Cause of Loss to its roof or walls through
which the rain ... enters ....*“ The insurer argued that a roof in the process of construction, through
which rain entered, was not the type of permanent roof that can be damaged, as contemplated by
the policy, for purposes of the exception to the limitation on coverage. The trial court agreed with
the insurer and granted its motion for a nonsuit.

We shall affirm. The damage caused to the building's interior here did not result from the rain
entering through a damaged roof, but from rain entering through an uncompleted roof. This was
outside the risk protected by the policy. In conformity with a long line of cases, we hold that the
policy clearly meant that the rain loss had to result from damage to a permanent roof, not a roof
still in the process of construction, in order to be covered.

I. FACTUAL AND PROCEDURAL BACKGROUND

A. Roof Replacement
Plaintiffs Richard and Dea Holesapple (the Holesapples), doing business as Crestview Lanes (a
bowling alley), were insured under a commercial property insurance policy issued by defendant
Aetna Casualty and Surety Company (Aetna).

In 1994, the Holesapples contracted with Applied Rite Roofing (Applied Rite) to replace the
approximately 35,000 square foot roof on their bowling alley. The contract called for Applied Rite
to tear off the existing roof down to the plywood decking, and then fasten base sheet of fiberglass
felt onto the decking, install two more layers of felt plies over the base sheet, and add a mineral
surface fiberglass cap sheet, with asphalt applied to the plies and the cap sheet.

Applied Rite workers began the work on or around September 28, 1994 by scraping loose gravel
from the entire roof. Next, the roofers began to remove the existing roof, although they did not
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do this at one time. As a section of the old roof was torn off, it was necessary to cover the area
with new roof in case of bad weather. Working from the rear to the front of the building, Applied
Rite removed 20—foot sections of the roof at a time. The next step was to install the base sheet
up to the edge of the old roof. Tar was hot mopped onto the base sheet. The remaining plies were
then installed and also mopped.

B. The Rain
By the day's end on October 3, 1994, the old roofing remained on the upper portion of the roof.
The old roof had been removed from the middle section and base sheet installed, but there was
some exposed plywood by the large air conditioning compressors. And two plies had been applied
to the lower third of the roof, but there was a 32—inch strip running alongside the parapet walls at
the edge of the roof that was covered with only base sheet.

*2 It sprinkled that night. By the next morning, although the roof did not appear damaged, there
had been some leaks, as evidenced by the buckets inside the bowling alley that were catching leaks.

Applied Rite tore off more roofing on the morning of October 4—about 400 square feet. There
were now at least two to three 36—inch—wide rows of exposed plywood across the entire expanse.
At some point before 9:30 a.m., workers placed base sheet down over the exposed plywood. But
roofers could not start mopping hot asphalt in the middle section because the base sheet there was
wet.

That morning (of October 4), it began to rain. There is no dispute that at this point the roof was
under construction and in three different phases of completion: roughly one-third of the old roof
remained; one-third of the roof was reroofed; and one-third was base sheet.

By the late morning of October 4, there were leaks at numerous locations inside the Crestview
Lanes. Sometime after noon, the bowling alley was shut down because of the leaks.

Heavy rains and wind arrived shortly after 1:00 p.m., dumping large amounts of water. The base
sheet was blowing up and flapping around where it had been spliced to the old roof, suggesting
an insufficient seal across the old roof. Although there was conflicting testimony on the point, the
Holesapples' expert testified that the base sheet was water shedding but not necessarily watertight.
Water was flowing freely into the concourse area of the bowling alley's interior. At about the same
time, roofing workers began to apply plastic tarps to the roof, but they failed to stay down in the
wind. The roof was not fully covered with tarps until about 3:00 p.m.

C. The Claim and the Policy
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The Holesapples made a claim for interior water damage under the commercial property insurance
policy issued by Aetna, which covered the bowling alley building and certain personal property
in or around it. Aetna denied the claim, citing an exclusion and the limitation on coverage in the
policy. The coverage restrictions cited by Aetna were contained in a form entitled, “CAUSE OF
LOSS—SPECIAL FORM.” That form states that “Covered Causes of Loss means RISKS OF
DIRECT PHYSICAL LOSS unless the loss is: [] 1. Excluded in Section B., Exclusions; or [{]
2. Limited in Section C ., Limitations, that follow.”

Section C, the limitations, provides in the relevant part as follows:

“We will not pay for loss or damage to:

“c. The interior of any building or structure caused by or resulting from rain, snow, sleet, ice,
sand, or dust, whether driven by wind or not, unless:

“(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof or
walls through which the rain, snow, sleet, ice, sand or dust enters ....*

(Italics added.)

D. The Lawsuit and Trial
The Holesapples sued Aetna, Applied Rite, and others. They alleged claims against Aetna for
breach of the insurance contract, tortious breach of the covenant of good faith and fair dealing,
and declaratory relief over their right to coverage.

*3 At the close of the Holesapples' evidence at trial, Aetna moved for a judgment of nonsuit. The
trial court granted the motion and entered judgment for Aetna, from which the Holesapples appeal.

II. DISCUSSION

A. Standard of Review
“In an appeal from a judgment of nonsuit, the reviewing court is guided by the same rule
[governing the trial court] requiring evaluation of the evidence in the light most favorable to the
plaintiff. ‘The judgment of the trial court cannot be sustained unless interpreting the evidence
most favorably to plaintiff's case and most strongly against the defendant and resolving all
presumptions, inferences and doubts in favor of the plaintiff a judgment for the defendant is
required as a matter of law. [Citations.] [q] Although a judgment of nonsuit must not be reversed
if plaintiff's proof raises nothing more than speculation, suspicion, or conjecture, reversal is
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warranted if there is ‘some substance to plaintiff's evidence upon which reasonable minds could
differ ....° [Citations.]” (Carson v. Facilities Development Co. (1984) 36 Cal.3d 830, 839, 206
Cal.Rptr. 136, 686 P.2d 656 (Carson ).)

For purposes of the standard of review, the Holesapples argue that the trial court granted the
judgment of nonsuit “even though the same arguments were rejected in a detailed ruling [on
summary judgment] by a Sitting Judge .... “ They contend that “[o]ne underlying, puzzling and
obvious issue is why [the trial judge] ruled completely differently than [the judge who denied
the summary judgment motion] since the standard ... for a Motion for Nonsuit is so much more
stringent than a motion for summary judgment.”

This issue is irrelevant for purposes of our review of this appeal. The Holesapples are appealing
from a ruling granting a motion for a judgment of nonsuit. Since we review the nonsuit ruling
independently, interpreting the evidence most favorably to plaintiff's case and most strongly
against the defendant, resolving all presumptions, inferences, and doubts in favor of the plaintiff
(Carson, supra, 36 Cal.3d at p. 839, 206 Cal.Rptr. 136, 686 P.2d 656), it matters not what the basis
of the trial judge's ruling on summary judgment was. Moreover, a denial of an earlier summary
judgment motion does not preclude a grant of nonsuit after the close of plaintiff's evidence. To
the contrary, the “order denying summary judgment simply establishes the existence of a triable
fact when the order was made.... [] But it does not establish the merits or legal sufficiency of
either party's case. Thus, the judge at trial may direct a verdict in favor of the moving party
despite the earlier denial of summary judgment.” (Weil & Brown, Cal. Practice and Procedure:
Civil Procedure Before Trial (The Rutter Group 2001) 4 10:364, p. 10-117.) Further, even if both
motions were based on exactly the same evidence, the erroneous denial of a summary judgment
motion would not require an erroneous denial of a motion for a judgment of nonsuit.

*4  Accordingly, we will independently evaluate the evidence to determine whether it was
sufficient to preclude a nonsuit.

B. Coverage for the Interior Rain Damage
Where “the evidence as to the plaintiff insured's loss and the cause of such is essentially undisputed,
but the plaintiff and defendant insurer dispute whether such loss falls within the exclusionary
provisions of the policy, courts have not been reluctant to dispose of the plaintiff's case prior to
submission to the trier of fact.” (Acme Galvanizing Co. v. Firemen's Fund Ins. Co. (1990) 221
Cal.App.3d 170, 174, 180, 270 Cal.Rptr. 405 [affirming nonsuit judgment for insurer].)

Here, it is undisputed that the roof of Crestview Lanes was under construction when the rain came
through and damaged the interior. Nor is it disputed that the policy provides that Aetna will not
pay for rain damage to the building's interior unless “[t]he building ... first sustains damage by a
Covered Cause of Loss to its roof ... through which the rain ... enters ....“ Instead, the overriding
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dispute between Aetna and the Holesapples is whether a roof in the process of construction is a
“roof” that can be damaged as contemplated by the policy.

In Diep v. California Fair Plan Assn. (1993) 15 Cal.App.4th 1205, 19 Cal.Rptr.2d 591 (Diep ), the
Second Appellate District ruled that plastic sheeting over a portion of a roof under construction
was not a roof under policy language similar to that here. There, a contractor that was hired to
repair a roof removed a portion of the roof and covered the opening with plastic sheeting. During
two rainstorms, the plastic sheeting was blown open, and rain entered and flooded the property,
resulting in damage to the plaintiff's warehouse. Plaintiff sued, among others, his insurer, whose
policy provided in relevant part that the “ ‘Company shall not be liable for loss to the interior of
the building(s) or the property covered therein caused: [{] (1) by rain ... whether driven by wind or
not, unless the building(s) covered or containing the property covered shall first sustain an actual
damage to roof or walls by the direct action of wind ... and then shall be liable for loss to the
interior of the building(s) or the property covered therein as may be caused by rain ... entering the
building(s) through openings in the roof ... made by direct action of wind ....° “ (15 Cal.App.4th
at p. 1208, 19 Cal.Rptr.2d 591.)

The Court of Appeal in Diep affirmed summary judgment in favor of the insurer on the ground
that “[1]n the context of this building and this policy, plastic sheeting is not a roof”” and that “[t]he
opening to the interior of the building was not caused by wind or hail, but by workmen.” (15
Cal.App.4th at p. 1211, 19 Cal.Rptr.2d 591.) It reasoned in part:

“We could go on, but a roof is commonly considered to be a permanent part of the structure it
covers. ‘Roof” is not an ambiguous or vague word. The plastic sheeting was used here because
part of the roof had been removed. The breach in the roof was not caused by wind or hail, but by
the workmen who removed that portion of the roof needing repair.... [E]veryone connected to this
project, including the insured, realized part of the roof was missing, and could not have considered
the plastic sheeting constituted anything other than a nonstructural band-aid. The parties to the
insurance contract could not have originally intended the result plaintiff seeks here.” (Diep, supra,
15 Cal.App.4th at pp. 1208—-1209, 19 Cal.Rptr.2d 591.)

*§ Here, too, the parties to the insurance contract could not have intended coverage: The policy
required that the roof first be damaged, through which the rain entered, in order to cover rain
damage to the building's interior. But the roof had not been completed, and the rain went through
it because it was uncompleted, whether it came directly through the base sheet or through the part
of the base sheet blowing up and flapping next to the old roof. The policy clearly meant that a
completed roof had to be damaged, not that water could pass through a roof in the process of
construction for purposes of coverage. It is one thing to insure against damage to a completed roof;
it is quite another to insure against the weather—which, in effect, insurance against rain passing
through an uncompleted roof would be.
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Indeed, the court in Diep v. California Fair Plan Assn., supra, 15 Cal.App.4th at page 1211, 19
Cal.Rptr.2d 591, made a similar point: *“ ‘To construe the policy as providing coverage only because
the insured's property was damaged and the insured was not negligent would amount to enlarging
the coverage of the policy from ‘named perils' to ‘all risks.” *

Nonetheless, the Holesapples contend that their case is distinguishable from Diep because “the[ir]
entire roof ... was water tight and in existence. It is uncontested that one[-]third of the roof had
already been reroofed, one [-]third had old roof remaining[,] and one[-]third was covered with a
water tight base coat which was a permanent part of the structure.”

However, whether or not the base coat was watertight or waterproof, the point is that the roof here
was substantially uncompleted. Water either soaked through the third of the roof with only a base
coat or through the flapping base sheet near the old roof. The rain came through because the roof
was not yet complete. In that respect, the Diep court ruled that “a roof is commonly considered to
be a permanent part of the structure it covers.” (15 Cal.App.4th at p. 1208, 19 Cal.Rptr.2d 591.)
That requires that a reasonable owner consider it to be an adequate protection for an extended
period. (Diep, supra, 15 Cal.App.4th at p. 1209, 19 Cal.Rptr.2d 591.) The evidence is not open to
dispute that the roof on Crestview Lanes as of October 4 was not such a roof. If it was, why would
more layers of material still have to be applied to complete it?

Indeed, although a roofing company worker testified at trial that the base sheet—the initial
felt layer of the multilayered roof—was “waterproof,” immediately following that statement,
he qualified it by testifying that “[n]ine times out of ten, if it's just sprinkling or raining, it's
going to keep a building waterproof .... But it was raining cats and dogs [on October 4].” The
Holesapples' expert witness on roof construction, Robert Smith, testified that base sheet, whether
deemed waterproof or not, offered protection against the elements only for a limited period. Mr.
Smith explained that he did not consider base sheet waterproof, because “base sheet is a porous
component of—of a roof, just as the ply sheet is a porous component. And the way I would
define waterproof is if you set a cylinder of water, be it an inch or two deep, upside down on a
felt, a base sheet or ply felt, eventually water would—would drip through....” We agree with Mr.
Smith's subsequent testimony that the portion of the bowling alley roof covered with base sheet
was therefore only “a roof under construction,” not a roof.

*6 The Holesapples also attempt to distinguish Diep on the ground that the roof opening in that
case was covered only with plastic sheeting, while the roof here was “more than simply plastic,
and either [consisted] of the old portions of the roof, or other portions in the process of repair
which at a minimum had plywood, base sheet and then plastic and tarps on top of the layered
plywood and base sheet.”
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However, that still left the roof uncompleted and porous, as evidenced by the need for the plastic
and tarps that were ultimately placed on the roof. Further, Diep expressly relied on Camden Fire
Ins. Ass'n. v. New Buena Vista Hotel Co. (1946) 199 Miss. 585, 24 So.2d 848 (Camden), which
found that a roof in the process of repair that had been covered by felt was not a roof for purposes
of a similar policy. (Diep, supra, 15 Cal.App.4th at p. 1209, 19 Cal.Rptr.2d 591.)

In Camden, roofers removed a portion of a hotel roof down to wood laid on the rafters and
covered half of it with two layers of felt. (Camden, supra, 199 Miss. at p. 594.) When a storm
erupted, the workers attempted to cover the remainder of the hole with felt (by nailing it or
holding it down with their body weight), but the rain poured into the building. (/bid.) Construing
a policy provision similar to that in Diep, the court directed a verdict for the insurer holding that
“the situation did not constitute a roof, and was not intended to be a roof, such as the policy
contemplated.” (Camden, supra, 199 Miss. at p. 596.) The court defined roof as follows: “ “To
be, or become, a roof, its construction or reconstruction must have reached the point where a
reasonably prudent householder would consider it, if left in that condition for a month or months,
or longer, as adequate against all risks of wind and rain which could be reasonably anticipated as
likely to happen according to the general and recurrent experiences of the past,—but not including
any extraordinary or unprecedented eventuality....” ““ (Camden, supra, 199 Miss. at pp. 596597 .)

Likewise, in its then stage of construction, no reasonably prudent building owner would have
considered the roof on the Crestview Lanes to be adequate against all risks of wind and rain. The
storm on October 4 was an unfortunate early manifestation of the long rainy season well known
to Northern California. Given these climatic facts, an uncompleted roof, one-third of which only
had a base sheet, was not sufficiently permanent to be adequate against all risks of wind and rain.
(Diep, supra, 15 Cal.App.4th at p. 1209, 19 Cal.Rptr.2d 591; Camden, supra, 199 Miss. at pp.
596597, 24 So.2d 848; see also New Hampshire Ins. Co. v. Carter (1978) 359 So.2d 52, 53-54
(New Hampshire ) [no coverage for interior rain damage under policy similar to that in Diep and
Camden where plaintifts removed shingles, partly covered decking with tar paper, and applied tar
paper to the remainder of roof as rain progressed].)

The Holesapples note that Diep was criticized in Victory Peach Group v. Greater New York Mutual
Ins. Co. (1998) 310 N.J.Super. 82, 707 A.2d 1383 (Victory Peach Group ). In that case, the New
Jersey Superior Court's Appellate Division reasoned that a roof that was under repair by building
troughs on it to divert water was nonetheless a roof for purposes of a similar policy provision to
that here. There, a rainstorm had ripped off vinyl tarps that were placed over the troughs and nailed
down. However, the court was influenced by the fact that the policy covered damage to roof repairs
(id. at pp. 86, 89, 707 A.2d 1383), and it sought to distinguish Diep, Camden, and New Hampshire
on the ground that the policies in those cases required “actual damage” to the roof or walls by “the
direct force” or “the direct action of” the elements. (/d. at p. 90, 707 A.2d 1383.)
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*7 Victory Peach Group, supra, is distinguishable from our case in that the roof there was not
in the process of replacement but only in the process of repair through the addition of troughs. It
was thus a completed roof with some improvements in progress. Furthermore, we do not consider
the case persuasive because its distinction of Diep, Camden, and New Hampshire fails: The focus
in those cases (and this) is not on whether there was “actual damage,” as the court claimed,
but whether the damage was to a “roof.” At bottom, the Victory Peach Group court could not
“accept the factual proposition that the repairs to the roof made the roof something other than a
roof.” (Victory Peach Group, supra, 310 N.J.Super. at p. 89, 707 A.2d 1383.) But unlike the court
in Victory Peach Group, we are dealing with an uncompleted roof in the process of being replaced,
not a permanent roof in the process of improvements.

Finally, the Holesapples argue in their reply brief for the first time that the limitations language
of the policy “at its best ... only limits damage to the ‘interior of any building or structure’—not
the contents or fixtures.” In other words, they claim that even if the interior of the building is not
covered, the contents of the interior are. We reject this argument on several grounds.

[1] First, “the rule is that points raised in the reply brief for the first time will not be considered,
unless good reason is shown for failure to present them before.” (9 Witkin, Cal. Procedure (4th
ed. 1997) Appeal, § 616, p. 648, original italics; Shade Foods, Inc. v. Innovative Products Sales
& Marketing, Inc. (2000) 78 Cal.App.4th 847, 894-895, fn. 10, 93 Cal.Rptr.2d 364; Neighbours
v. Buzz Oates Enterprises (1990) 217 Cal.App.3d 325, 335, tn. 8, 265 Cal.Rptr. 788.)

Second, the policy limitation language covers fixtures and many of the contents. Specifically, the
limitation precludes coverage for “[t]he interior of any building ... resulting from rain ....“ The
ordinary meaning of interior is “something that is within: the internal or inner part of a thing:
INSIDE.” (Webster's 3d New Internat. Dict. (1986) p. 1179.) This would include fixtures and
equipment. Even if interior was more narrowly defined as the interior part of the structure itself,
under the policy, building means “the building or structure described in the Declarations, including:
[9] -.- [9] (2) Permanently installed: [](a) Fixtures; [§] (b) Machinery; and [{] (c) Equipment ...
[9] (4) Personal property owned by you that is used to maintain or service the building or structure
or its premises, including: ... [f] (c¢) Floor coverings ....“ Hence, the building's interior covers
permanently installed fixtures, machinery, equipment, and even floor coverings.

Third, the Holesapples do not cite in their briefs to any evidence of damage to personal property
that is not permanently installed fixtures, machinery, or equipment. “It is the duty of counsel to
refer the reviewing court to the portion of the record which supports appellant's contentions on
appeal. If no citation ‘is furnished on a particular point, the court may treat it as waived.” *“ (Guthrey
v. State of California (1998) 63 Cal.App.4th 1108, 1115, 75 Cal.Rptr.2d 27, citations omitted; see
also Arbaugh v. Procter & Gamble Mfg. (1978) 80 Cal.App.3d 500, 503, fn. 1, 145 Cal.Rptr. 608
[failure to comply with California Rules of Court requiring summary of material facts supported by
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appropriate reference to the record may constitute waiver of error].) Although we have reviewed
the voluminous record in this case, exceeding 7,000 pages in reporter's transcript, “[a]s a general
rule, ‘The reviewing court is not required to make an independent, unassisted study of the record
in search of error or grounds to support the judgment.” “ (Guthrey v. State of California, supra,
63 Cal.App.4th at p. 1115, 75 Cal.Rptr.2d 27, citations omitted; Devers v. Greenwood (1956) 139
Cal.App.2d 345, 351, 293 P.2d 834 [“An appellate court is not required to search the record itself

to see if there is any evidence to support [appellants'] contentions™].) !

At the time the briefs were filed in this case, former rule 15(a) of the California Rules of Court
provided that the “statement of any matter in the record shall be supported by appropriate
reference to the record.” Currently, rule 14(a) requires that briefs “support any reference to
a matter in the record by a citation to the record.” (Cal. Rules of Court, rule 14(a)(C).)

*8 Fourth, a review of the Holesapples' opening statement at trial shows that virtually all of the
claimed damage fell within the definition of building—such as ceiling tiles, paneling, doors and
drywall, electrical repair, and the hardwood lanes. The only seeming moveable personal property
outside the definition of building was the draperies, but the Holesapples' failure to provide us with a
record cite concerning the nature of this damage, or to describe it in their brief, waives the neglected
point. (See Guthrey v. State of California, supra, 63 Cal.App.4th at p. 1115, 75 Cal.Rptr.2d 27,
citations omitted .)

[2] We conclude that the judgment for nonsuit was properly granted on the Holesapples' claim
for coverage under the commercial property insurance policy issued by Aetna. When an insurance
policy requires damage to a building's roof before benefits are paid for interior rain damage, the
policy means a completed roof, not an uncompleted roof in the process of construction. We will not
engage in a forced construction of the policy language “ ‘so as to fasten liability on the insurance
company which it has not assumed.’ [Citation.]” (Nichols v. Great American Ins. Co. (1985) 169
Cal.App.3d 766, 776, 215 Cal.Rptr. 416.)

C. Systems Breakdown Coverage
The Holesapples separately assert that Aetna is liable under the “distinct Systems Breakdown
Coverage” for which the Holesapples paid a separate premium. This coverage had been added to
the main policy by an endorsement, and provided that Aetna was liable for damage to property,
business interruption and other expenses, and spoilage “caused by an ‘accident’ ““ at the Crestview
Lanes: “We will pay for direct damage to Covered Property, Business Interruption/Extra Expense
and Spoilage caused by an ‘accident’ at the location(s) specified in the Declarations.”

The applicable definition of *“ ‘accident’ “2 in the systems breakdown policy states that this term

“means a sudden and accidental breakdown of the following covered equipment: ... [{] (4) Any
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refrigeration or air conditioning system; [{] (5) Any mechanical or electrical machine or apparatus
used for the generation, transmission or utilization of mechanical or electrical power. [q] At the
time the breakdown occurs, it must become apparent by physical damage that requires repair or
replacement of the covered equipment or part thereof. [{]] If covered electrical equipment requires
drying out as a result of flood, the drying will be considered an ‘accident.” *

2 There are two definitions of “accident” in the systems coverage policy, one for

“BASIC” coverage and one for “COMPREHENSIVE.” The Holesapples have cited to the
uncontradicted testimony of their insurance agent that they purchased “comprehensive”
systems breakdown coverage, even though the declarations page does not indicate which
type Aetna issued. We therefore cite to the definition under the comprehensive coverage.

However, the policy also provides that “[n]one of the following is an ‘accident’: [{] (1) Depletion,
deterioration, corrosion or erosion, wear and tear ....*

According to the Holesapples' insurance agent, the Holesapples added “systems breakdown
coverage” to “broaden the existing property policy to provide coverage for primarily three things:
the heating and air conditioning equipment, the electronic equipment at the lanes having to do
with the scoring machines, [and] the mechanical equipment at the lanes having to do with the pin-
setting equipment.”

*9 Aetna suggests that this policy is subject to the coverage limitations of the main commercial

property policy, because the endorsement adding the systems breakdown coverage stated that
it “modified” the main policy and described the change as follows: “AMENDING TO ADD
SYSTEM BREAKDOWN COVERAGE PER ATTACHED.” Aetna argues that “[t]he coverage
part amended was the commercial property coverage, to which the Cause of Loss—Special
Form fully applied. [Citation.] By its own terms, therefore, the systems breakdown endorsement
modified, but did not supplant, the main property policy.”

That the systems breakdown policy endorsement states that it modifies or amends the main policy
is unremarkable. All endorsements modify insurance policies; that is their function. (See Croskey
& Kaufman, Cal. Practice Guide: Insurance Litigation (The Rutter Group 2001) 9] 3:188, p. 3-49
[“Endorsements are modifications to the basic insuring forms in the policy. Endorsements may
alter or vary any term or condition of the policy”].)

But “[e]ndorsements may provide wide-sweeping changes to the nature and extent of the insurance
coverage. Endorsements may provide new insuring agreements which supplement the insuring
agreement in the basic insuring form.” (Croskey & Kaufman, supra, § 3:189 at p. 3-50.) And it
is well settled that “if there is a conflict in meaning between an endorsement and the body of the
policy, the endorsement controls.” (Continental Casualty Co. v. Phoenix Construction Co. (1956)
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46 Cal.2d 423,431, 296 P.2d 801; Aerojet—General Corp. v. Transport Indemnity Corp. (1997) 17
Cal.4th 38, 50, fn. 4, 70 Cal.Rptr.2d 118, 948 P.2d 909.)

For instance, in Mission National Ins. Co. v. Coachella Valley Water Dist. (1989) 210 Cal.App.3d
484, 497, 258 Cal.Rptr. 639, the Court of Appeal held that a policy endorsement providing broad
flood coverage controlled over an exclusion for design defects in the main policy—where a design
defect was the efficient proximate cause of the loss. The court found that the “design exclusion
does not negate ... the broad language of the endorsement.” (Id. at p. 498, 258 Cal.Rptr. 639.)

Likewise, the coverage limitation for interior rain damage in the Holesapples' main policy does

not negate the systems breakdown coverage in the endorsement. 3

Aetna also points to the language in the systems breakdown policy form stating: “‘Various
provisions in this Policy restrict coverage. Read the entire Policy carefully to determine
rights, duties and what is and is not covered.” (Italics added.) Aetna argues that “[a]s a
result, [the Holesapples'] contention that the systems breakdown endorsement constituted
a stand-alone policy cannot be reconciled with the policy documents adding the coverage;
the limitations and conditions of the main package policy would apply.” But the words “this
Policy” are more reasonably read to refer to the systems breakdown policy (which contains
its own exclusions), and not to any other policy form.

[3] However, the Holesapples have not cited in their appellate briefs any evidence to bring
the rain-damaged equipment within the coverage of the systems breakdown endorsement. The
Holesapples do not point to evidence in the record showing that there was a “sudden and accidental
breakdown” of any covered equipment on October 4 or at any other time. Nor do they cite to
any evidence of a physical manifestation of the breakdown, as required by the provision that “at
the time the breakdown occurs, it must become apparent by physical damage ....“ Indeed, the
Holesapples do not refer in their briefs to any evidence disclosing when the putative breakdown
occurred, what equipment broke down, or what damage the equipment sustained.

*10 Again, “[i]t is the duty of counsel to refer the reviewing court to the portion of the record
which supports appellant's contentions on appeal. If no citation ‘is furnished on a particular point,
the court may treat it as waived.” “ (Guthrey v. State of California, supra, 63 Cal.App.4th at p.
1115, 75 Cal.Rptr.2d 27, citations omitted.)

Moreover, the Holesapples' opening statement at trial did not refer to damage to the air conditioning
system or to machines which would have been covered by the endorsement, other than the
AccuScore system (the television monitors that score the bowling) and the pin spotters. But they
described the former as “ruined” from “corrosion” because it was not dried out in a timely fashion
and the latter as subject to “water damage and water rust.” If the only damage is that the equipment
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got wet, the endorsement is clear that the only form of “drying out” that qualifies as an “accident”
must be the “result of flood,” not rain. And the term “accident” expressly excludes “deterioration”
or “corrosion”—the most likely damage to occur to equipment from rain leaking through the roof.

In any event and as noted, the Holesapples neither cite us in their briefs to evidence of the
particular damage that they claim is covered nor argue which specific damaged items are covered.
The point is therefore waived. (Guthrey v. State of California, supra, 63 Cal.App.4th at p. 1115,
75 Cal.Rptr.2d 27; Devers v. Greenwood, supra, 139 Cal.App.2d at p. 351, 293 P.2d 834.) The
Holesapples cannot avoid a nonsuit simply by asserting that insurance coverage exists, in the
absence of substantial evidence to support their claim that a particular loss fell within the particular
terms of the coverage. (See Kidron v. Movie Acquisition Corp. (1995) 40 Cal.App.4th 1571,
1580, 47 Cal.Rptr.2d 752 [on appeal, plaintiff challenging nonsuit “cannot prevail unless he can
demonstrate substantial evidence in the record to support each claim asserted,” original italics].)

We conclude that the Holesapples have failed to demonstrate that a judgment of nonsuit should
not have been granted based on the systems breakdown coverage.

D. Efficient Proximate Cause
The Holesapples make a new argument in their reply brief that “[a]pplying the proximate cause
analysis” in Tento Internat., Inc. v. State Farm Fire and Casualty Co. (9th Cir.2000) 222 F.3d 660
(Tento ), “there is unquestionably coverage.”

In 7ento, a contractor making repairs to the roof of plaintiff Tento's rented business premises
removed a portion of the roof but neglected to put a temporary covering over the open space,
allowing rain to damage plaintiff's electronics equipment. (222 F.3d at pp. 661-662.) Tento then
filed a claim with its property insurer, State Farm, which denied coverage under a policy that
contained a limitation, as here, that precluded interior damage caused by the rain unless the
building first sustained damage to its roof, through which the rain entered.

The Ninth Circuit sidestepped the limitation, reasoning that “[w]hile the rain may have been the
most immediate cause of the Tento's damages, the more important inquiry involves determining,
under California law, the efficient proximate cause of the damage. The efficient proximate cause
was the contractor's negligent handling of the roof repair.” (Tento, supra, 222 F.3d at p. 662 .) The
Ninth Circuit then concluded that the contractor's negligence was covered under the resulting-loss
provision of the policy. Finally, the Ninth Circuit distinguished Diep on the ground that “Diep
did not address the issue of efficient proximate cause,” but “held merely that temporary plastic
sheeting is not a roof within the meaning of a rain-damage provision similar to the one in this

case.” (222 F.3d at p. 663, fn. 3.)*
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4 An efficient proximate cause is the “predominate cause” of the loss. (State Farm Fire &

Casualty Co. v. Von Der Lieth (1991) 54 Cal.3d 1123, 1131-1132, 2 Cal.Rptr.2d 183, 820
P.2d 285; Garvey v. State Farm Fire & Casualty Co. (1989) 48 Cal.3d 395,403,257 Cal.Rptr.
292,770 P.2d 704.) “When a loss is caused by a combination of a covered and specifically
excluded risks, the loss is covered if the covered risk was the efficient proximate cause of
the loss.” (State Farm Fire & Casualty Co. v. Von Der Lieth, supra, 54 Cal.3d at p. 1131, 2
Cal.Rptr.2d 183, 820 P.2d 285; Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d
at pp. 402-403, 257 Cal.Rptr. 292, 770 P.2d 704.)

*11 Tento is of no assistance to the Holesapples for three reasons. First, Tenfo is not contrary
to Diep because the Ninth Circuit did not hold that interior damage from rain entering a roof
under construction is covered by the limitations language here. Instead, it found that the efficient
proximate cause of the damage was third-party negligence, which in that case, was covered.

[4] Second, the Holesapples cannot raise a new argument for the first time in their reply brief
that third-party negligence was the efficient proximate cause of their loss here. For reasons of
fairness to the respondent, “the rule is that points raised in the reply brief for the first time will
not be considered, unless good reason is shown for failure to present them before.” (9 Witkin,
Cal. Procedure, supra, Appeal, § 616, p. 648, original italics; Shade Foods, Inc. v. Innovative
Products Sales & Marketing, Inc., supra, 78 Cal.App.4th at pp. 894-895, fn. 10, 93 Cal.Rptr.2d
364; Neighbours v. Buzz Oates Enterprises, supra, 217 Cal.App.3d at p. 335, fn. 8, 265 Cal.Rptr.
788.)

The Holesapples offer no good reason for their failure to raise the efficient proximate cause
argument earlier. The fact that the filing date of the 7ento decision was almost two months after
the Holesapples' opening brief was filed (7ento, supra, 222 F.3d at p. 660) does not mean that an
argument based on efficient proximate cause was not available at the time of the opening brief.
True, a California Supreme Court decision that decisively affects the proper disposition of a case,
handed down after the opening brief has been filed, could “provide a satisfactory basis for the
unusual practice of considering a point raised for the first time after the opening briefs had been
filed.” (Meier v. Ross General Hospital (1968) 69 Cal.2d 420, 423-424, tn. 1, 71 Cal.Rptr. 903,
445 P.2d 519; California Nat. Supply Co. v. O'Brien (1921) 51 Cal.App. 606, 612, 197 P. 414.)
But the analysis 7ento applied was neither novel nor based on a recent California Supreme Court
case. Indeed, in 7ento, the Ninth Circuit cited Garvey v. State Farm Fire & Casualty Co., supra,
48 Cal.3d 395, 257 Cal.Rptr. 292, 770 P.2d 704 (Garvey )—decided in 1989—as the source of
the efficient proximate cause formulation, as presently adopted in California. (7ento, supra, 222
F.3d at p. 663.) Furthermore, the 7ento court relied on its decision in 1991 in Allstate Ins. Co.
v. Smith (9th Cir.1991) 929 F.2d 447, 451 (Allstate ), which applied an efficient proximate cause
analysis based on an earlier case that Garvey clarified, Sabella v. Wister (1963) 59 Cal.2d 21, 27
Cal.Rptr. 689, 377 P.2d 889. (See Tento, supra, 222 F.3d at p. 663.) And Allstate involved facts
that paralleled those in 7ento and the present case, that is, damage from a combination of causes,
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including rain and a contractor's negligent failure to cover the exposed premises. (Allstate, supra,
929 F.2d at pp. 448-449.) We conclude that the Holesapples have failed to articulate a good reason
for this court to consider a point untimely raised in a reply brief.

*12 [5] In any event and third, were we to consider the Holesapples' argument, we would
still affirm the nonsuit, because coverage for damage “resulting from” construction negligence

is excluded under the Holesapples' policy. Specifically, Section B—the exclusions—provides in

subsection 3:

“We will not pay for loss or damage caused by or resulting from any of the following. But if loss
or damage by Covered Cause of Loss results, we will pay for that resulting loss or damage.”

The enumerated exclusions include:

“b. Acts or decisions, including the failure to act or decide, of any person, group, organization
or government body.

“c. Faulty, inadequate or defective:

“(2) Design, specifications, workmanship, repair, construction, renovation, remodeling,
grading, compaction;

“(3) Materials used in repair, construction, renovation or remodeling; ...

“of part or all of any property on or off the described premises.” (Italics added.)

Thus, the policy provides that Aetna will not pay for loss or damage “resulting from” a
person's “failure to act or decide” or from faulty, inadequate or defective “workmanship, repair,
construction, [or] renovation” of “part or all of any property on or off the described premises.”

As the Tento court acknowledged in construing somewhat similar language, this language on its
face precludes coverage for losses owing to a contractor's negligent handling of roof repair that
resulted in rain damage. (7ento, supra, 222 F.3d at p. 663 .)

But the Ninth Circuit in 7ento nonetheless found coverage for losses caused by third-party
contractor negligence based on the specific language of the “resulting-loss” provision in the
exclusion in that case. (222 F.3d at p. 663—664.) That language is distinguishable from the language
in the Holesapples' policy. The resulting-loss provision in 7ento provided that “[w]e do not insure
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under any coverage for any loss consisting of ... [] ... [{] b. faulty, inadequate, unsound or
defective ... workmanship, repair, construction, renovation .... But if accidental direct physical loss
results from item[ ] ... b., we will pay for that resulting loss unless the resulting loss is itself one
of the losses not insured in this section.” (Id. at p. 662 .) The Ninth Circuit reasoned that “[t]he
question becomes whether the resulting loss—damage to Tento's goods by rain—is ‘one of the
> (id. at p. 663, original italics) because the policy provided that
it will pay for the resulting loss from defective construction-unless “the resulting loss is itself one
of the losses not insured in this section.” It concluded that damage to goods by rain was not a loss
not insured under that very section.

losses not insured in this section

But the policy language in Tento is materially different from that here. In 7ento, the exclusion was
for any loss “consisting of”” faulty construction, but an exception allowed coverage for “accidental
direct physical loss result[ing] from” such construction unless such a loss was itself not one of
the losses insured in that section (7ento, supra, 222 F.3d at p. 662); in the Holesapples' case, the
exclusion provides that Aetna will not pay for losses “resulting from” (not merely consisting of)
inadequate construction, and it only pays if the resulting loss is covered by the policy: “We will not
pay for loss or damage caused by or resulting from any of the following [i.e., faulty, inadequate,
or defective repair, construction, renovation, or remodeling]. But if loss or damage by a Covered
Cause of Loss results, we will pay for that resulting damage.”

*13 The latter clause, known as a resulting-loss or ensuing-loss clause, > only allows coverage—

as an exception to the exclusion—if the excluded peril results in a loss covered by a Covered Cause
of Loss. But as noted (ante, p.5), the term “Covered Cause of Loss” in the Holesapples' policy
means a risk of direct physical loss, unless the loss is excluded under the exclusions or limited
under the limitations of the policy. Those limitations include, of course, the provision that states
that Aetna will not pay for loss or damage to the interior of the building caused by or resulting
from rain, unless the building first sustains damage by a “Covered Cause of Loss” to its roof or
walls. Accordingly, by virtue of the limitation on coverage for rain damage and the exclusion for
negligent construction (unless the resulting loss is covered by the policy), losses from the roofer's
negligence caused by the rain here does not qualify as a “Covered Cause of Loss.” (See Brodkin
v. State Farm Fire & Casualty Co. (1989) 217 Cal.App.3d 210, 218, 265 Cal.Rptr. 710 [“ensuing
loss” provision does not enlarge items covered by the policy, where the provision specifically states
that an ensuing loss will not be covered if it is an excluded loss].)

One court has defined an ensuing-loss provision as one that “does not cover loss caused
by the excluded peril, but rather covers loss caused to other property wholly separate
from the defective property itself.” (Swire Pacific Holdings, Inc. v. Zurich Insurance Co.
(S.D.F1a.2001) 139 F.Supp.2d 1374, 1380, original italics.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000438010&pubNum=506&originatingDoc=Iff92c02b004211dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_506_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_662 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023857&pubNum=0000227&originatingDoc=Iff92c02b004211dabf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023857&pubNum=0000227&originatingDoc=Iff92c02b004211dabf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001374806&pubNum=4637&originatingDoc=Iff92c02b004211dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4637_1380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1380 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001374806&pubNum=4637&originatingDoc=Iff92c02b004211dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4637_1380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1380 



Holesapple v. Aetna Cas. and Sur. Co., Not Reported in Cal.Rptr.2d (2002)
2002 WL 749198

In conclusion, the application of efficient proximate cause analysis here, if we consider it to be a
point properly raised on reply—which we do not—cannot create coverage under this policy.

I'V. DISPOSITION
The judgment is affirmed. Aetna shall recover its costs on appeal. (Cal. Rules of Court, rule 26(a).)

We concur: RAYE, Acting P.J., and CALLAHAN, J.
All Citations

Not Reported in Cal.Rptr.2d, 2002 WL 749198

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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206 Okla. 570
Supreme Court of Oklahoma.

HOMESTEAD FIRE INS. CO.
V.
DE WITT et al.

No. 34553
I
April 29, 1952.
I
Rehearing Denied June 10, 1952.

Synopsis

Action by Ted DeWitt and others against Homestead Fire Insurance Company upon policy of
insurance covering certain construction work being done by plaintiffs in building an addition to
school building. The Court of Common Pleas, Tulsa County, Stanley C. Edmister, J., entered
judgment for plaintiff, and defendant appealed. The Supreme Court, Bingaman, J., held that policy,
with attached risk completed value form specifying that insurance was in certain amount on one
story building, while in course of construction including foundations, additions, and all permanent
fixtures belonging to and constituting part of said building, to be occupied as school, and insuring
against perils of windstorm, manifested intention of parties that plaintiffs would be protected in
operation of joining roof of new building to old building as well as actual erection of walls and
other portions of new building, and protected against damage to interior of old building when
windstorm caused canvas separating roof to blow away, with resultant water damage to interior
of old building.

Affirmed.

West Headnotes (3)

[1] Insurance ¢ Buildings; construction

Policy of insurance covering certain construction work being done in building addition to
school building, which provided for insurance on one-story building while in course of
construction, and on all permanent fixtures belonging to and constituting part of building
to be occupied as school, when it was understood that construction necessitated attachment
of roof of new building to old building, manifested intention of parties that plaintiffs were
to be protected in operation of attachment as well as in actual erection of new building,
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2]

3]

and covered water damage to interior of old building when separating canvas covers were
torn away in windstorm.

7 Cases that cite this headnote

Insurance ¢ Property and Title Insurance

Where building of addition to school building required joinder of roof of old building
and new building, contractors, to extent that it was necessary for them to alter or disturb
condition of roof of old building, had insurable interest in old building.

4 Cases that cite this headnote

Insurance & Ambiguity, Uncertainty or Conflict

Where language of policy is ambiguous or susceptible of two different constructions, it will
be strictly construed against insurer, and that construction adopted which is most favorable
to insured.

5 Cases that cite this headnote

**%92 Syllabus by the Court.

90 1. *570 Where language of policy is ambiguous or susceptible of two different constructions,
it will be strictly construed against insurer, and that construction adopted which is most favorable
to insured.

2. Insurance policy involved construed, and held, that the damages for which recovery was sought
by plaintiffs **93 was within the terms of the policy, and that plaintiffs were protected against
such damages thereby.

Attorneys and Law Firms

Doerner, Rinehart & Stuart, Harry D. Moreland, and Jack Campbell, Tulsa, for plaintiff in error.

*571 Ownby & Warren, Hugh Ownby, and Clarence A. Warren, Tulsa, for defendants in error.
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Opinion
BINGAMAN, Justice.

9 1 This action was brought by the plaintiffs, Ted DeWitt and W. E. DeWitt, Jr., dba The DeWitt
Company, against The Homestead Fire Insurance Company, to recover on a policy of insurance
covering certain construction work being done by the plaintiffs in building an addition to the John
Burroughs School Building in Tulsa. The trial court rendered judgment for plaintiffs and defendant
appeals.

9 2 The facts are stipulated. Therefrom it appears that plaintiffs, on or about July 7, 1947, entered
into a construction contract with the Board of Education of the City of Tulsa to construct an addition
to a school building known as the John Burroughs School in the City of Tulsa, and that in the
construction of the addition it was necessary that the roof thereof be tied into and joined with
the roof of the school building previously erected or existing; that on or about September 11,
1947, while the roof on the new building was being attached to the roof of the old building it was
necessary to leave an opening in the roof of the old building and in order to protect the old building
plaintiffs had put canvas covers over said opening; that on said last mentioned date a sudden wind
storm arose and blew the canvas covering off said opening and damage was done to the interior
of the old structure by a rain storm which accompanied the wind storm, necessitating repairs in
the amount of $532, which were made by plaintiffs and for which they seek to recover from the
defendant company.

93 A copy of the insurance policy is attached to the petition and stipulated to be true and correct. In
the policy proper the property insured is not described, but in an attached ‘builders risk completed
value form’ it is described. That form contains the following provision:

‘Provisional amount Sixty Three Thousand Eight Hundred Fifty-eight dollars ($63,858.00) on
the one story composition roof masonry building, while in course of construction, including
foundations (except as hereinafter excluded), additions, attachments, and all permanent fixtures
belonging to and constituting a part of said building, to be occupied as John Burroughs School all
while situated 1924 North Cincinnati.’

9 4 Following this provision the form provides that the policy also covers materials, equipment,
supplies and temporary structures of all kind, incident to the construction of said building;
machinery, tools, equipment, etc., but does not cover the cost of excavation, brick, stone or concrete
foundation, which are below or under the surface of the lowest basement floor. It also provides that
in the event of loss the company shall be liable for no greater proportion of the face value of the
policy than the amount thereof bears to the value of the described property at date of completion.
Also attached to and made a part of the policy is an extended coverage endorsement covering perils
of wind storm, etc., in which it is provided that the policy is extended to include direct damage by
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wind storm, hail, etc., and which also provides that the company shall not be liable for loss to the
walls of the building, or the insured property, caused by rain, snow, sand or dust, whether driven
by wind or not, unless the building insured or containing the property insured shall first sustain an
actual damage to roof or walls by the direct force of the wind or hail.

9 5 Defendant contends that the trial court erred in construing the policy of insurance. The
construction placed upon the policy by the trial court is shown by its statement that plaintiffs bought
the policy to insure them against loss during the construction of the building; that the repair made
necessary by the storm was a part of the contract **94 and the job which plaintiffs undertook
to do, and that the plaintiffs had purchased the policy in order to protect them against loss during
the construction of the building.

*572 9 6 Defendant cites the various provisions of the policy above mentioned and contends
that the policy specifically covers only the new building to be constructed by plaintiffs, and that
plaintiffs had no insurable interest in the old building and therefore could not insure the same for
the owners thereof. They cite National Fire Insurance Company v. Kinney, 224 Ala. 586, 141 So.
350, Cardinal v. Mercury Insurance Co., 242 App.Div. 98,273 N.Y.S. 487, both holding that while
a contractor was engaged in constructing a building he had an insurable interest in the building.
They also call attention to Mixon v. St. Paul, F. & M. Insurance Co., 147 La. 302, 84 So. 790,
which case we consider inapplicable to the present situation in that it was a contract to repair or
reconstruct a house, and the house burned before any construction work thereon was commenced
by the contractor.

[11 [2] 9 7 We think that it was in the contemplation of the parties by the builders risk
completed value form, quoted above, to cover all risks incurred by plaintifts in connection with
the construction of the addition to the John Burroughs School, the description of which included
additions, attachments and all fixtures therein. It was understood that as a part of the construction
it would be necessary for plaintiffs to attach the roof of the new building to the roof of the old; that
this operation was a necessary part of the work to be done by the plaintiffs, and that therefore the
parties intended and contemplated that plaintiffs would be protected in that operation as well as in
the actual erection of the walls and other portions of the new building. In 44 C. J. S., Insurance, §
186, p. 882, the author says that it seems to be established that contractors, builders and the like
have an insurable interest in a building for the construction of which they furnish labor, skill or
material. Under this statement we conclude that the plaintiffs had, in so far as it was necessary
for them to alter or disturb the condition of the roof of the old building, an insurable interest to
that extent in the old building.

[3] 9 8 In many cases we have held that “Where language of policy is ambiguous or susceptible
of two different constructions, it will be strictly construed against insurer, and that construction
adopted which is most favorable to insured.” Great American Ins. Co. of New York v. O. K. Packing
Co., 202 Okl. 231, 211 P.2d 1014, 1016, and authorities therein cited.
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99 In Bird v. St. Paul Fire & Marine Insurance Co., 224 N.Y. 47, 120 N.E. 86, 87, 13 A.L.R. p.
875, Justice Cardozo, referring to the construction of an insurance policy, said:

‘Our guide is the reasonable expectation and purpose of the ordinary business man when making
an ordinary business contract. It is his intention, expressed or fairly to be inferred, that counts.’

9 10 This language was quoted with approval by the United States Circuit Court of Appeals for the
Tenth Circuit, in Maryland Casualty Co. v. Morrison, 151 F.2d 772. We think it applicable here,
since the attachment of the new building to the old was an integral part of the construction of the
new building which the policy purported to insure.

9 11 Defendant also contends that the wind storm clause did not apply for the reason that the roof
or walls of the old building were not breached or opened by the wind. But it appears from the
stipulation of fact that the opening in the roof was necessarily made in order that the roofs of the
two buildings might properly be tied together, and that this opening was covered by a temporary
roof of canvas which plaintiffs, as contractors, evidently considered adequate. If the opening had
been boarded up or more securely closed and the wind had blown such temporary covering out, we
do not think it could be successfully contended that the terms of the wind storm provision did not
apply. The fact that the opening was adequately covered by canvas brought it within the provisions
*573 of the wind storm clause, since except for the action **95 of the wind the opening was
adequately closed.

9 12 Affirmed.

9 13 CORN, DAVISON, JOHNSON and O'NEAL, JJ., concur.
All Citations

206 Okla. 570, 245 P.2d 92, 1952 OK 189
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242 F.3d 389
Unpublished Disposition
NOTICE: THIS IS AN UNPUBLISHED OPINION.
(The Court's decision is referenced in a “Table of Decisions Without Reported
Opinions” appearing in the Federal Reporter. See CTA 10 Rule 32.1 before citing.)
United States Court of Appeals, Tenth Circuit.

INTERIOR SHUTTERS, INC.; Kermit Carter, Plaintiffs—Appellants,
V.
VALIANT INSURANCE COMPANY, Defendant—Appellee.

No. 00-6122.
|
Dec. 28, 2000.

Before BRORBY, KELLY, and LUCERO, Circuit Judges.

ORDER AND JUDGMENT "

This order and judgment is not binding precedent, except under the doctrines of law of
the case, res judicata, and collateral estoppel. The court generally disfavors the citation of
orders and judgments; nevertheless, an order and judgment may be cited under the terms and
conditions of 10th Cir.R. 36.3.

*1 After examining the briefs and appellate record, this panel has determined unanimously to
grant the parties' request for a decision on the briefs without oral argument. See Fed.R.App.P. 34(f);
10th Cir.R. 34.1(G). The case is therefore ordered submitted without oral argument.

Plaintiffs-appellants appeal from the district court's grant of summary judgment to appellee Valiant
Insurance Company (Valiant) on appellants' claims relating to non-payment of insurance proceeds.
Appellants complain that Valiant failed to pay a claim filed by appellant Interior Shutters, Inc.
(Interior) for water damage to property located at its building in Oklahoma City. They seek
damages for breach of contract and bad faith. Appellant Kermit Carter, sole shareholder of Interior,
also seeks damages for intentional infliction of emotional distress. We affirm the district court's
grant of summary judgment.

Prior to August 6, 1997, Interior contracted with Contemporary Concepts to replace the roof of
Interior's building in Oklahoma City. Interior's contract with Contemporary Concepts required
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Contemporary Concepts to remove the existing roof and to install a new one. During the work,
Contemporary Concepts removed a portion of the roof. At the end of each day's work, they covered
any open areas with a heavy plastic visqueen material and tar paper, held down along the edges
by new roofing materials.

On August 6, 1997, about one-half of the old roof had been removed, and the resulting opening had
been covered with plastic in this manner. On that date, a storm loosened the plastic covering, and
rainwater damaged property inside the building. Valiant denied appellants' claim for the damage,
reasoning that their policy with Interior only covered damage caused by rain if it were proceeded
by damage to the walls or roof of the structure resulting from a covered cause of loss. Valiant
determined that the damage to the temporary plastic roof did not constitute damage to the “roof”
of the building.

The district court adopted Valiant's position and granted summary judgment on appellants' breach
of contract claim. It further found that Valiant had not acted in bad faith in denying the claim and
rejected Carter's emotional distress claim.

We review the district court's order granting summary judgment de novo. Adams v. Am. Guarantee
& Liability Ins. Co., No. 99—-1511, 2000 WL 1769123, at *3 (10th Cir. Dec. 1, 2000). Summary
judgment is only appropriate if “there is no genuine issue as to any material fact and ... the moving
party is entitled to a judgment as a matter of law.” Fed.R.Civ.P. 56(c).

“A federal court sitting in diversity applies the substantive law ... of the forum state.” Signature
Dev. Cos., Inc. v. Royal Ins. Co. of Am., 230 F.3d 1215, 1218 (10th Cir.2000) (quotation omitted).
Under Oklahoma law,

An insurance policy is a contract. If the terms are unambiguous, clear and
consistent, they are to be accepted in their ordinary sense and enforced to carry
out the expressed intention of the parties. Whether an insurance contract is
ambiguous is a matter for the court to determine as a matter of law. When
an insurance contract is susceptible of two meanings, i.e. if it is subject to
an ambiguity, the familiar rule of insurance contract interpretation applies and
words of inclusion are liberally construed in favor of the insured and words of
exclusion strictly construed against the insurer.

*2 Phillips v. Estate of Greenfield, 859 P.2d 1101, 1104 (Okla.1993) (citations omitted).
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The insurance policy between the parties provides that Valiant will pay “for direct physical loss of
or damage to Covered Property at the premises described in the Declarations caused by or resulting
from any Covered Cause of Loss.” Appellant's App. at 131. “Covered Property” includes among
other things, “[a]dditions under construction, alterations and repairs to the building or structure,”

if not covered by other insurance. ' Id. A “Covered Cause of Loss” covers “risks of direct physical
loss,” subject to certain exclusions and limitations. /d. at 142. One such limitation pertains to loss
or damage to

Although Interior recovered damages for the incident from Contemporary Concepts'
insurance carrier, Valiant does not argue that this constitutes “other insurance” within the
meaning of this policy provision.

[t]he interior of any building or structure, or to personal property in the building or structure,
caused by or resulting from rain, snow, sleet, ice, sand or dust, whether driven by wind or not,
unless:

(1) The building or structure first sustains damage by a Covered Cause of Loss to its roof or
walls through which the rain, snow, sleet, ice, sand or dust enters; or

(2) The loss or damage is caused by or results from thawing of snow, sleet or ice on the
building or structure.

Id. at 146.
This case thus turns on whether Interior's building sustained “damage by a Covered Cause of Loss
to its roof” prior to the damage caused by the rain. /d. The district court found that the term “roof”
was not ambiguous and that it did not include a plastic sheet, even if that sheet was heavy and
anchored with tar paper and roofing materials. Appellants take issue with that determination; they
argue that under Oklahoma law, a temporary “roof” of the type installed here constitutes a “roof”
for purposes of insurance coverage.

In support of their argument, appellants cite Homestead Fire Insurance Co. v. De Witt, 245 P.2d 92
(Okla.1952). In that case, the plaintiffs were contractors who entered into a construction contract
with the City of Tulsa Board of Education to construct an addition to a school building. In
constructing the addition, it was necessary to join the roof of the new addition to the roof of the
existing school building. While the roofs were being joined, it was necessary to leave an opening
in the roof of the old building. In order to protect the old building, plaintiffs had placed canvas
covers over the opening. A wind storm arose and blew the canvas covering off, and the interior of
the old structure was damaged by a rain storm accompanying the wind storm.
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The insurance contract in the Homestead case provided coverage for materials, equipment,
supplies and temporary structures incident to the construction of the building. An extended
coverage endorsement covered such perils as wind storms, but included a limitation, similar to the
one in question here, providing that

the company shall not be liable for loss to the walls of the building, or the insured
property, caused by rain, snow, sand or dust, whether driven by wind or not,
unless the building insured or containing the property insured shall first sustain
an actual damage to roof or walls by the direct force of the wind or hail.

*3 Id. at 93.

The Oklahoma Supreme Court stated:

It was understood that as a part of the construction it would be necessary for
plaintiffs to attach the roof of the new building to the roof of the old; that this
operation was a necessary part of the work to be done by the plaintiffs, and
that therefore the parties intended and contemplated that plaintiffs would be
protected in that operation as well as in the actual erection of the walls and other
portions of the new building.

Id. at 94.? The court went on to hold that the limitation for wind storm damage did not apply,
because the opening in the roof was necessary and the temporary roof of canvas was considered
adequate by the contractors. /d.

2 The court made this statement in the course of determining that plaintiffs had an insurable

interest in the existing structure, and that the policy covered both the old and new portions of
the structure. However, its reasoning concerning the parties' intent extends also to its holding
that the limitation involving wind storm damage did not apply.

Appellants contend that Homestead is binding authority in this case, and required Valiant to
supply coverage. We agree with the district court, however, that Homestead is distinguishable from
the facts here. Homestead involved a policy issued specifically to cover risks associated with a
construction project. The opening of the roof was a necessary part of that project, and one within

the intent and contemplation of the parties. 3 There is no indication that the Oklahoma Supreme
Court intended its holding in Homestead to require the extension of coverage to temporary roofs
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created by roofing work not undertaken under the aegis of a construction-related policy. The factual
circumstances presented in this case differ considerably from those in Homestead .

Although the policy at issue here defines “Covered Property” to include “[a]dditions under
construction, alterations and repairs,” Appellant's App. at 131, appellants fail to show
that this provision brings their case within the ambit of Homestead. This case differs
from Homestead because in Homestead the very purpose of the insurance was to cover
construction and it was the parties' intent to include replacement of the roof. There was
no such intention shown here. See New Hampshire Ins. Co. v. Carter, 359 So.2d 52,
54 (Fla.Dist.Ct.App.1978) (stating it was not reasonable to construe provision allowing
homeowners to make repairs to expand coverage to any and all risks, such as wind blowing
away a temporary roof allowing rain to enter, occasioned by the repairs).

The parties have cited no other Oklahoma authority directly bearing on this issue. To find
authority closer on point that the Oklahoma courts would follow if presented with the factual
scenario at issue here, it is necessary to turn to cases from other jurisdictions. Like the district
court, we find persuasive the well-reasoned decisions in Diep v. California Fair Plan Ass'n, 19
Cal.Rptr.2d 591, 593-94 (Cal.App.1993); New Hampshire Ins. Co. v. Carter, 359 So0.2d 52, 53—64
(Fla.Dist.Ct.App.1978); and Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., 24 So.2d 848,
850 (Miss.) (en banc), suggestion of error overruled, 26 So .2d 174 (Miss.1946). In each case,
the courts construed similar policy provisions to hold that a “roof” does not include a temporary
structure such as the plastic sheeting involved here.

Appellants refer us to their district court summary judgment briefs for opposing authorities
supporting their position. This comes perilously close to incorporating arguments made in the
summary judgment briefs by reference, a procedure we strongly disapprove of and one which
generally results in waiver of the argument. See Gaines—Tabb v. ICI Explosives, USA, Inc., 160
F.3d 613, 623-24 (10th Cir.1998). In any event, the authorities cited in appellants' district court
briefs are less persuasive than those cited by the district court.

Appellants cited Mitchell v. California Fair Plan Ass'n, 260 Cal.Rptr. 3 (Cal.App.1989), for
example, which holds that plastic sheeting could constitute a roof for purposes of policy provisions
similar to those at issue here. Unfortunately for appellants, however, Mitchell has been decertified
(ordered “depublished”) by the California Supreme Court and lacks precedential value. See Diep,
19 Cal.Rptr. at 592-93 (stating the California Supreme Court “consign[ed Mitchell ] forever ...
to limbo”).

*4 Appellants also cite Victory Peach Group, Inc. v. Greater New York Mutual Insurance Co.,
707 A.2d 1383 (N.J.App.1998). In that case, the Superior Court of New Jersey, Appellate Division
reasoned that repairs to a roof, including vinyl tarpaulins blown off by high winds, should be
considered part of the “roof” for purposes of determining whether a commercial property had



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136389&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_54&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_54 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136389&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_54&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_54 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993103328&pubNum=3484&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_3484_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_593 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993103328&pubNum=3484&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_3484_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_593 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136389&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978136389&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_53&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_53 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946105099&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_850 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946105099&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_735_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_850 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946118661&pubNum=735&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998228837&pubNum=506&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_506_623&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_623 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998228837&pubNum=506&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&fi=co_pp_sp_506_623&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_623 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989095797&pubNum=227&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998091030&pubNum=162&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998091030&pubNum=162&originatingDoc=I3e2d0266799711d9ac1ffa9f33b6c3b0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Interior Shutters, Inc. v. Valiant Ins. Co., 242 F.3d 389 (2000)
2000 WL 1879129, 2001 CJ C.A.R. 297

sustained damage through a covered cause of loss to its roof. We do not find the reasoning of
Victory Peach persuasive in this case. The holes in the roof through which water entered in that
case were unfinished seams rather than gaping holes as in this case. See id. at 1384.

The court in Victory Peach also attempted to distinguish Diep, Carter, and New Buena Vista, on
the basis that the policies in those cases required “actual damage” to the roof or walls by “the
direct force of” or “the direct action of” the elements. /d. at 1387. This is a distinction without a
difference, however, as the focus in cases like this is not on whether there was “actual damage,” but
rather whether what was damaged was a “roof.” That question is carefully and comprehensively
addressed in Diep, 19 Cal.Rptr.2d at 593, which concluded that plastic sheeting does not qualify
as a “roof” for purposes of the damage limitation.

As did the district court, we will follow the well-reasoned authorities of Diep, Carter, and New
Buena Vista and conclude that the term “roof” as used in the policy is unambiguous, and does
not include the plastic sheeting that blew off Interior's building. Interior has failed to show that it
incurred a Covered Cause of Loss that was not subject to the policy limitation for damage caused
by rain. The district court properly granted summary judgment to Valiant on appellants' breach
of contract claim.

One additional point remains to be considered before this case is complete. Appellants argue that if
we reverse summary judgment on their breach of contract claim, we should also reverse summary
judgment on their bad faith and emotional distress claims. Since they phrase their argument in
this manner, and since we have affirmed rather than reversed summary judgment on the breach
of contract claim, we also affirm the district court's grant of summary judgment on the remaining
two claims.

The judgment of the United States District Court for the Western District of Oklahoma is
AFFIRMED.

All Citations

242 F.3d 389 (Table), 2000 WL 1879129, 2001 CJ C.A.R. 297
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266 F.Supp.2d 675
United States District Court, W.D. Michigan, Southern Division.

KALAMAZOO ACQUISITIONS, L.L.C., Plaintiff,
V.
WESTFIELD INSURANCE COMPANY, INC., Defendant.

No. 1:02-CV-564
I
June 10, 2003.

Synopsis

Insured commercial landlord brought suit against commercial property insurer, after it denied
insured's claim for coverage for damage to interior of building from rain. On cross-motions for
summary judgment, the District Court, Enslen, J., held that: (1) damage to interior of insured's
building from rain falling through holes in existing roof, which was in place while new roof was
being constructed above it, and plastic tents covering holes, did not result from covered cause of
loss to “completed” roof, under general coverage provision of policy, but (2) “additional coverage-
collapse” provision of policy applied to damage to interior, resulting from collapse of plastic tents
due to weight of rain.

Plaintiff's motion granted.

Procedural Posture(s): Motion for Summary Judgment.
West Headnotes (13)

[1] Insurance ¢ Policies considered as contracts
Insurance ¢ Function of, and limitations on, courts, in general
Insurance « Intention

Under Michigan law, insurance policy is the same as any other contract, i.e., agreement
between the parties in which court will determine what agreement was and effectuate intent
of the parties.

[2] Insurance ¢ Plain, ordinary or popular sense of language
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When interpreting insurance contract under Michigan law, district court must construe
clear and unambiguous provisions according to plain and ordinary meaning of terms used
in policy.

Insurance ¢ Validity and Enforceability

Under Michigan law, any clause in insurance policy is valid as long as it is clear,
unambiguous and does not contravene public policy.

Insurance « Construction or enforcement as written
Insurance & Definitions in policies

Where insurance policy is clear, under Michigan law, courts are bound by specific
language set forth in agreement, and if policy sets forth definitions, policy language must
be interpreted according to such definitions.

Insurance ¢ Burden of proof

Under Michigan law, burden of proof lies with insured to show that damage suffered was
covered by terms of insurance policy.

Insurance ¢ Precipitation; hail

Pursuant to Michigan law, damage to interior of insured commercial landlord's building
from rain falling through holes in existing roof, which was in place while new roof was
being constructed above it, did not result from covered cause of loss to “completed” roof,
under general coverage provision of commercial property insurance policy; policy clearly
intended that damage from rain had to result from damage to permanent roof, not roof still
in process of construction, in order to be covered.

Insurance & Collapse

Under Michigan law, “additional coverage-collapse” provision in commercial property
insurance policy covered damage to interior of insured landlord's building, which occurred
after plastic tents, placed over holes in building's existing roof to keep out rain while
replacement roof was being constructed above it, collapsed, i.e., failed to keep rain out;
plastic tents constituted personal property, and tents collapsed inside building due to
weight of rain, as required for coverage under provision.
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Property « Fixtures

Under Michigan law, determination as to whether object qualifies as a “fixture” and thus a
part of the realty, or qualifies as “chattel/personal property,” depends on following factors:
(1) annexation to realty, either actual or constructive, (2) adaptation or application to use
or purpose to which part of the realty to which it is connected is appropriated, and (3)
intention to make article permanent accession to freehold.

Property « Severability and removability; permanence

Personal property is distinguished from real property even if it is attached to realty if by
its nature it 1s severable without injury to realty.

Insurance ¢ Buildings; construction

Under Michigan law, incomplete structures may be insured as buildings, and state of
progress at time of insurance is no great aid in construing policy unless policy specifies
necessary stage of completion before insurance attaches.

Damages o Natural and Probable Consequences of Breaches of Contract
Damages «= Under circumstances within contemplation of parties

Under Michigan law, damages recoverable for breach of contract are those that arise
naturally from breach or those that were in contemplation of the parties at the time contract
was made.

Damages « Breach of contract in general

In order to collect any damages for breach of contract under Michigan law, claimant must
demonstrate, by fair preponderance of evidence, the actual or proximate amount of loss
sustained.

Summary Judgment & Contracts in general
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Where terms of agreement are enforceable and the party is entitled to summary judgment
on its contract claim, undisputed portion of amount due under agreement may be granted
without trial.

Attorneys and Law Firms
*677 Mark E. Kreter, Kreis, Enderle, Callander & Hudgins, Battle Creek, MI, for Plaintift.

Mark G. Cooper, Cardelli, Hebert & Lanfear, PC, R. Carl Lanfear, Jr., Royal Oak, MI, for
Defendant.

OPINION
ENSLEN, District Judge.

This matter is before the Court on the motion of Plaintiff Kalamazoo Acquisitions, L.L.C.
(“Kalamazoo”), and on the motion of Defendant Westfield Insurance Company, Inc. (“Westfield”),
for summary judgment. The motions have now been fully briefed and oral argument is unnecessary
in light of the extensive briefing and the questions presented. For the reasons which follow,
Plaintiff's motion will be granted and Defendant's motion will be denied pursuant to Federal Rule
of Civil Procedure 56.

FACTS

Plaintiff owned and managed a multi-tenant commercial building, known as the Kalamazoo City
Centre Building, which was in the process of renovation. The purpose of this project was to
renovate a number of connected buildings. As part of the project, the ceiling of the top floor had to
be raised. Continental Construction Company (“‘Continental’’) was the contractor hired by Plaintiff
to raise the ceiling. To accomplish this, the existing roof was left in place while the new roof was
constructed. To support the new roof, holes were cut in the existing roof, through which 12 steel
support columns were lowered into place.

On or about February 25, 2001, a heavy rainstorm caused water to enter the building through the
holes. Although the contractors attempted to cover the holes with plastic visqueen, the material
failed to divert the water towards the drainage system as intended, causing substantial damage to
the interior of the building.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0174864201&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258293501&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342902901&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0237073201&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Kalamazoo Acquisitions, L.L.C. v. Westfield Ins. Co., Inc., 266 F.Supp.2d 675 (2003)

Plaintiff filed an insurance claim with Westfield pursuant to the Commercial Property Insurance
contract between the parties, policy number CSP3506130 (“policy”). Plaintiff also made an
insurance claim against Continental for damages and ultimately settled its claim with Continental
pre-suit for $208,188.00.

Westfield denied Plaintiff's insurance claim and is seeking summary judgment on the grounds that
the policy excluded coverage from the damage that occurred and that Kalamazoo breached the
contract by reaching a settlement with Continental and releasing Continental from further claims
without notifying Westfield. Kalamazoo is seeking summary judgment on the ground that the terms
of the Additional *678 Coverage—Collapse section of the policy expressly covers the damage in
question and thus, there is no genuine issue of material fact as the policy should be enforced as
written. It is apparent from the briefing that neither party is disputing facts pertaining to the loss,
but both are disputing coverage under the pertinent policy language.

STANDARD FOR SUMMARY JUDGMENT

Review of a motion for summary judgment requires the Court to determine if there is no genuine
issue as to any material fact such that the moving party is entitled to judgment as a matter of law.
Fed.R.Civ.P. 56(c). The Court must consider the record as a whole by reviewing all pleadings,
depositions, affidavits, and admissions on file. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). The facts are to be considered in a
light most favorable to the non-moving party, and “... all justifiable inferences are to be drawn in
his favor.” Schaffer v. A.O. Smith Harvestore Prod., Inc., 74 F.3d 722, 727 (6th Cir.1996) (quoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242,255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986)) (other
citations omitted).

Once the movant satisfies his/her burden of demonstrating the absence of a genuine issue of
material fact, the non-moving party must come forward with specific facts showing that there is a
genuine issue for trial. Kramer v. Bachan Aerospace Corp., 912 F.2d 151, 153-54 (6th Cir.1990).
The non-moving party may not rest on its pleadings but must present “specific facts showing that
there is a genuine issue for trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986) (quoting Fed.R.Civ.P. 56(e)). It is the function of the Court to decide “whether
the evidence presents a sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party must prevail as a matter of law.” Anderson, 477 U.S. at 251-52, 106 S.Ct.
2505. The question is “whether a fairminded jury could return a verdict for the [non-moving party]
on the evidence presented.” Id. at 252, 106 S.Ct. 2505.

LEGAL ANALYSIS
Defendant requests summary judgment on the following grounds: (1) the policy excludes coverage
for damage caused by rain unless the building or structure first sustains damage by a covered loss
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through which the rain enters; and (2) Kalamazoo waived Westfield's subrogation rights. However,
the second ground upon which the Defendant seeks summary judgment has been conceded by
the defense as stated in Plaintiff's Brief in Support of Motion for Summary Judgment and does

not need to be considered. ! Conversely, Plaintiff requests summary judgment on the ground that
the terms of the Additional Coverage—Collapse portion of the policy expressly covers the damage
occurring on or about February 25, 2001.

I Plaintiff indicates that the issue is conceded in its Motion for Summary Judgment, at 3.

Defendant's opposing brief does not challenge that the issue has been conceded.

INTERPRETING THE POLICY

Federal trial courts sitting in diversity apply the forum state's choice of law. Klaxon Co. v. Stentor
Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). When interpreting the
terms of the policy, the Court must therefore apply principles developed by the courts of the state
of Michigan. Vandenbark v. Owens—Illinois Glass Co., 311 U.S. 538, 543, 61 S.Ct. 347, 85 L.Ed.
327 (1941).

[11 121 (3] 1[4] [5] Insurance policies are held to be the same as any other contract, “[i]t is
an *679 agreement between the parties in which a court will determine what the agreement was
and effectuate the intent of the parties.” Auto—Owners Ins. Co. v. Churchman, 440 Mich. 560, 489
N.W.2d 431, 433-434 (1992). When interpreting an insurance contract, a court must construe clear
and unambiguous provisions according to the plain and ordinary meaning of the terms used in
the policy. Trierweiler v. Frankenmuth Mut. Ins. Co., 216 Mich.App. 653, 550 N.W.2d 577, 579
(1996). Any clause in an insurance policy is valid as long as it is clear, unambiguous and does not
contravene public policy. Raska v. Farm Bureau Mut. Ins. Co., 412 Mich. 355, 314 N.W.2d 440,
441 (1982). Where a policy is clear, “courts are bound by the specific language set forth in the
agreement.” Heniser v. Frankenmuth Mut. Ins. Co., 449 Mich. 155, 534 N.W.2d 502, 504 (1995).
If an insurance contract sets forth definitions, the policy language must be interpreted according
to those definitions. Cavalier Mfg. Co. v. Employers Ins. of Wausau (On Remand), 222 Mich.App.
89, 564 N.W.2d 68, 7071 (1997). Finally, the burden of proof lies with the insured to show that
the damage suffered was covered by the terms of the insurance policy. Williams v. Detroit Fire &
Marine Ins. Co., 280 Mich. 215, 273 N.W. 452, 453 (1937); Fire Ins. Exch. v. Diehl, 450 Mich.
678, 545 N.W.2d 602, 609 (1996).

GENERAL COVERAGE
[6] The relevant portion of the policy reads:
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We will not pay for loss or damage to property, as described and limited in this
section. In addition, we will not pay for any loss that is a consequence of loss or
damage as described in this section ... we will not pay for loss or damage to the
interior of any building or structure, or to property in the building or structure,
caused by or resulting from rain, snow, sleet, ice, sand, or dust, whether driven by
wind or not, unless the building or structure first sustains damage by a covered
cause of loss to its roof or walls through which the rain, snow, sleet, ice, sand,
or dust enters.

(Def.'s Brief for Summ. J., Ex. A, “LIMITATIONS” section of policy). The relevant question is
whether the term “roof” covers the existing roof in its condition on or about February 25, 2001.
Plaintiff contends that the existing roof and the plastic tents incorporate the “roof” as defined in the
policy, while Defendant contends that the incomplete structure does not fall within the definition
of a “roof” as stated in the policy. Because the term is susceptible to two or more reasonable
interpretations, the language is ambiguous and therefore it is necessary to look elsewhere for
interpretive guidance. D'Avanzo v. Wise & Marsac, 223 Mich.App. 314, 565 N.W.2d 915, 918
(1997). There is a lack of binding case law regarding this particular issue. Nonetheless, there is
some case law that provides useful guidance.

Plaintiff relies on the holding in Victory Peach Group, Inc. v. Greater New York Mut. Ins. Co., 310
N.J.Super. 82, 707 A.2d 1383, 13861387 (1998). In that case, the New Jersey Superior Court's
Appellate Division reasoned that a roof which was under repair by building troughs on it to divert
water was nonetheless a roof for purposes of a similar policy provision. The parties do not raise,
and therefore this Court will not address, the issue of whether this is an “all-risk” or “named peril”
policy as distinguished in Victory Peach Group, 707 A.2d at 1384—1385.

Victory Peach Group, supra, is distinguishable from this case in that the roof there was not in the
process of replacement but only in the process of repair through the addition of troughs. It was
thus a completed roof with some improvements *680 in progress. Holesapple v. Aetna Cas. &
Sur. Co., 2002 WL 749198, *7 (Cal.Ct.App. Apr. 29, 2002). However, the instant case i1s dealing
with an uncompleted roof in the process of being replaced, not a permanent roof in the process of
improvements. /d. at *7. Therefore, this was a risk outside the scope of the policy, as the policy
clearly meant that the damage had to result from the damage to a permanent roof, not a roof still
in the process of construction, in order to be covered. /d. at *2. This would conform with the
policy that an insurance company should not be held liable for a risk it did not assume. Kaczmarck
v. L.A. Perriere, 337 Mich. 500, 60 N.W.2d 327, 330 (1953); Churchman, 489 N.W.2d at 434;
Michigan Basic Prop. Ins. Ass'n v. Wasarovich, 214 Mich.App. 319, 542 N.W.2d 367, 369 (1995);
Trierweiler, 550 N.W.2d at 579.
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While Plaintiff contends an argument can be made that the work on Plaintiff's roof was a repair
rather than a construction because the drains on the existing roof were not in very good condition,
the work goes far beyond any reasonable definition of repair. Comparatively, the repair work in
Victory Peach Group was the addition of drainage systems, the length of the project being one or
two days. Clearly, the instant case is more akin to new construction than repair, and the damage
resulted from the new construction. Thus there is no genuine issue of fact regarding the general
coverage of the insurance policy.

[71 However, Plaintiff correctly asserts that it did purchase and is entitled to the coverage under
the Additional Coverage—Collapse provision of the insurer's policy.

ADDITIONAL COVERAGE—COLLAPSE
The policy includes the Additional Coverage—Collapse provision, the relevant portions of which
include:

1) A direct physical loss or damage to Covered Property caused by collapse of a building or any
part of a building insured if the collapse is caused by:

a) weight of rain that collects on a roof;

b) Use of defective material or methods in construction, remodeling or renovation if the
collapse occurs during the course of the construction, remodeling or renovation.

2) Direct physical loss or damage that does not involve the collapse of a building or any part of
a building, but rather caused by the collapse of personal property if:

a) The personal property that collapses is inside a building; and

b) the collapse was caused by weight of rain that collects or use of defective material or
methods of construction, remodeling or renovation if the collapse occurs during the course
of construction, remodeling or renovation.

(Def.'s Brief for Summ. J., Ex. A, “ADDITIONAL COVERAGE—COLLAPSE” section of the
policy). Plaintiff filed its claim regarding the second provision of the Additional Coverage—
Collapse section covering personal property; thus, there is no need to review whether the visqueen
is to be considered “any part of a building” that would be insured. According to the terms of the
policy, the burden is on the Plaintiff to show that: (1) the visqueen is personal property; (2) the
visqueen collapsed; (3) the collapse occurred inside a building; and (4) the collapse was caused
by one of the cause of loss listed in the policy. Williams, 273 N.W. at 453.
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[8] [9] As previously stated, if an insurance contract sets forth definitions, the policy language
must be interpreted according *681 to those definitions. Cavalier, 564 N.W.2d at 70. The Building
and Personal Property Coverage Form includes as “Covered Property”:

Materials, equipment supplies and temporary structures, on or within 100 feet
of the described premises, used for making additions, alterations, or repairs to
the building or structure.

(Def.'s Brief for Summ. J., Ex. A, “Building and Personal Property Coverage Form”, Section A(1)
(a)(5)(b)). Further, in determining whether an object qualifies as a “fixture” and thus a part of
the realty, or qualifies as ‘“chattel/personal property,” depends on the following three factors: (1)
annexation to the realty, either actual or constructive; (2) adaptation or application to the use or
purpose to which the part of the realty to which it is connected is appropriated; and (3) intention
to make the article a permanent accession to the freehold. Velmer v. Baraga Area Schs., 430
Mich. 385, 424 N.W.2d 770, 774 (1998). In addition, personal property is distinguished from real
property even if it is attached to the realty if by its nature it is severable without injury to the realty.
Barron's Law Dictionary, 351 (3d ed.1991).

In the instant case, the visqueen plastic tents may be considered temporary structures used for
making additions to the building without any intent of making the article a permanent accession
to the freehold; thus, it falls within the definition of personal property.

The next contention is regarding whether the visqueen “collapsed” as covered under the insurance
policy. Defendant used a limited definition under Webster's Dictionary finding that collapse means
“to cave in, fall in, or give way.” Plaintiff cited Webster's College Dictionary in extending the
definition to include “break down; fail utterly”, a description which encompasses what occurred
here. Additionally, a court has applied the expanded definition of “collapse”, rather than limiting
it to the narrow “inward” used by the Defendant. Ramsden v. Auto—Owners Ins. Co., No. 215246,
2000 WL 33521860 (Mich.Ct.App. Mar. 21, 2000). Finally, collapse is also defined as “a sudden or
unusual shrinking, settling, or falling of the building or any part thereof, or a loss of form, support,
rigidity, or connection with other parts.” Lee R. Russ & Thomas F. Segalla, Couch on Insurance, §
148:54 (3d ed.1998). Therefore, Westfield's interpretation of “collapse”, requiring the tents to fall
in an “inward” manner is rejected, and it is found that the tents did in fact “collapse” as defined
in the terms of the policy.

Third, the contention is whether the visqueen “tents” were located “inside” the building. Defendant
contends that the tents were located between the old roof and the unfinished new roof, thus the
tents were in an “open, unfinished area of construction.” However, Plaintiff refers to the policy
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itself, which states that Westfield agrees to pay for the loss of or damage to “Covered Property”,
which then includes “additions under construction.” (Def.'s Brief for Summ. J., Ex. A, “Building
and Personal Property Coverage Form”, Section A(1)(a)(5)(a)).

[10] Incomplete structures may be insured as buildings, and the state of progress at the time of the
insurance is no great aid in construing the policy unless the policy specifies a necessary stage of
completion before the insurance attaches. Lee R. Russ & Thomas F. Segalla, Couch on Insurance,
§ 20:22 (3d ed.1998). The language of the policy does not specify a necessary stage of completion,
rather it includes in its definition of the term “building”: Building, meaning the building or structure
described in the Declarations, including ... [a]dditions under construction, *682 alterations and
repairs to the building or structure. (Def.'s Brief for Summ. J., Ex. A, “Building and Personal
Property Coverage Form”, Section A(1)(a)(5)(a)).

Finally, the policy requires that the collapse be caused by one of the Covered Cause of Loss listed in
the policy, which includes collapse caused by the “weight of rain” or “the use of defective material
or methods in construction, remodeling or renovation if the collapse occurs during the course of
the construction, remodeling or renovation.” (Def. ['s] Brief for Summ. J., Ex. A, “Causes of Loss—
Special Form”, Section D.1. and 2.)

[11] [12] Under Michigan law, “[t]he damages recoverable for breach of contract are those that
arise naturally from the breach or those that were in contemplation of the parties at the time the
contract was made.” Lawrence v. Will Darrah & Assocs., Inc., 445 Mich. 1, 516 N.W.2d 43, 45
(1994). Application of this principle usually results in the plaintiff's recovery being limited to
“the monetary value of the contract had the breaching party fully performed under it”, or in other
words, the claimant's expectation interest. Networktwo Communications Group, Inc. v. Spring
Valley Mktg. Group & Communityisp, Inc., 2003 WL 1119763, *7 (E.D.Mich.2003) (quoting
Lawrence, 516 N.W.2d at 45). In order to collect any damages, a claimant must demonstrate,
by a fair preponderance of the evidence, the actual or proximate amount of the loss sustained.
Networktwo, 2003 WL 1119763 at *7.

[13] Plaintiff has shown that the tents were personal property which collapsed inside the building,
and the collapse was caused by a cause of loss listed in the policy. Therefore the terms of the
Additional Coverage—Collapse have been met. Thus, under the coverage provided in the terms of
the policy, the Plaintiff is entitled to the amount of $149,780.00, which represents the difference
between the actual cash value and replacement cost of the loss caused by the water penetrating
the building unless Defendant disputes the assessed value. Where the terms of an agreement are
enforceable and the party is entitled to summary judgment, the undisputed portion of the amount
due under the agreement may be granted without trial. PDV Midwest Refining LLC v. Armada Qil
& Gas Co., Inc., 116 F.Supp.2d 835, 845 (E.D.Mich.1999).
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CONCLUSION

For the reasons stated, a Judgment shall enter granting Plaintiff's Motion for Summary Judgment,
awarding Plaintiff Judgment in the amount of $149,780.00, and denying Defendant's Motion for
Summary Judgment. Parties may pursue attorneys' fees and costs pursuant to Fed.R.Civ.P. 54(d)
by the filing of a post-judgment motion.

All Citations

266 F.Supp.2d 675

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR54&originatingDoc=Ied784a71540a11d997e0acd5cbb90d3f&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 



		Return to brief (Ctrl+W)

		Kalamazoo Acquisitions, L.L.C. v. Westfield Ins. Co., Inc., (2003) 266 F.Supp.2d 675




Kalamazoo Acquisitions, L.L.C. v. Westfield Ins. Co., Inc., 395 F.3d 338 (2005)
2005 Fed.App. 0031P

395 F.3d 338
United States Court of Appeals,
Sixth Circuit.

KALAMAZOO ACQUISITIONS, L.L.C., Plaintiff—Appellee,
V.
WESTFIELD INSURANCE CO., INC., Defendant—Appellant.

No. 03-2323.
I
Argued: Oct. 27, 2004.
|
Decided and Filed: Jan. 19, 2005.

Synopsis
Background: Insured commercial landlord brought state-court action against commercial
property insurer, seeking coverage for interior water damage that had occurred during renovation.
Insurer removed action. The United States District Court for the Western District of Michigan,
266 F.Supp.2d 675, Richard A. Enslen, J., granted summary judgment for insured, and insurer
appealed.

Holdings: The Court of Appeals, Clay, Circuit Judge, held that:

[1] insured's release of tortfeasor, the renovation contractor, from further liability in exchange for
payment of actual cash value (ACV) barred action, and

[2] insurer had not waived breach of contract defense arising from insured's release, simply by
virtue of claims adjuster's misstatement of law during deposition.

Reversed.
Procedural Posture(s): On Appeal; Motion for Summary Judgment.

West Headnotes (5)

[1] Federal Courts - Summary judgment
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2]

3]

4]

[5]

Federal Courts « New Trial, Rehearing, or Reconsideration

Court of Appeals reviews de novo district court's denial of motion to reconsider summary
judgment order, and reviews grant of summary judgment de novo.

57 Cases that cite this headnote

Insurance ¢ As barring insured's recovery under policy

Under Michigan law, insured commercial landlord's release of tortfeasor, a renovation
contractor, from further liability for rain damage to interior of insured's building, without
notice to commercial property insurer, in exchange for payment of actual cash value (ACV)
of damaged property, barred insured's action against insurer seeking difference between
ACYV and cost of repairs; since true measure of damages was cost of repairs, not ACV,
release effectively deprived insurer of its subrogation rights as to difference between ACV
and cost of repairs, thus violating policy's requirement that insured do nothing to impair
insurer's subrogation rights.

1 Case that cites this headnote

Insurance ¢ As barring insured's recovery under policy

Under Michigan law, insured's failure to comply with standard policy condition prohibiting
insured's impairment of insurer's subrogation rights operates to bar insured's action against
insurer for recovery on policy.

3 Cases that cite this headnote

Damages ¢ Temporary injuries

Under Michigan law, measure of damages in action for negligent damage to real property,
where damage is reparable, is cost of repairs, assuming expense of repairs is less than
market value.

Insurance ¢ Statements of officers and agents in general

Under Michigan law, in insured's action against commercial property insurer seeking
difference between actual cash value (ACV) of damaged property and cost of repairs,
brought after insured had released tortfeasor in exchange for payment of ACV, claims
adjuster's misstatement of law at deposition, that insurer's right of subrogation against
tortfeasor was limited to ACV when in fact limit was cost of repairs, did not amount to
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waiver of insurer's breach of contract defense, which asserted that insured had violated

policy terms by executing release.

1 Case that cites this headnote

Attorneys and Law Firms
*339 Deborah A. Hebert, Cardelli, Hebert & Lanfear, Royal Oak, Michigan, for Appellant.
Floyd E. Gates, Jr., Kreis, Enderle, Callander & Hudgins, Battle Creek, Michigan, for Appellee.

Floyd E. Gates, Jr., Mark E. Kreter, Kreis, Enderle, Callander & Hudgins, Battle Creek, Michigan,
for Appellee.

Before: KEITH, CLAY, and BRIGHT, Circuit Judges. :

The Honorable Myron H. Bright, Circuit Judge of the United States Court of Appeals for
the Eighth Circuit, sitting by designation.

Opinion
CLAY, Circuit Judge.

In this action for breach of a contract for commercial property insurance, Defendant Westfield
Insurance Co., Inc., (“Westfield”) appeals the district court's grant of summary judgment in favor
of Plaintiff Kalamazoo Acquisitions, L.L.C. (“Kalamazo0”) and seeks entry of judgment in its
favor. Westfield asserts that Kalamazoo is barred from bringing this action because it entered into
a general release with the *340 party who damaged the property insured by Westfield and hence
impaired Westfield's right of subrogation, in breach of the parties' policy for property insurance.
The district court held that Westfield waived this argument. Because Westfield did not waive this
argument and because the argument disposes of the case, we REVERSE the judgment of the district
court and REMAND with instructions that the district court enter judgment in Westfield's favor.

I. FACTS

Kalamazoo owns a commercial multi-tenant building in Kalamazoo, Michigan, which it began to
renovate during late 2000. In order to accomplish the renovations, Kalamazoo hired Continental
Construction (“Continental”) to raise the ceiling of the building's top floor. To facilitate
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construction of a new roof, Continental drilled holes in the existing roof, situating a steel beam in
each hole; ultimately, a total of 12 such beams would support the beginnings of the new roof.

Around February 25, 2001, the city suffered a heavy rainstorm, which caused water to enter the
building by way of the space in between the beams and the edges of the holes in the existing
roof. In an effort to divert the streaming water into the building's drainage system, Continental
covered the holes with visqueen (a dense plastic material). The visqueen did not succeed in its
mission and the interior of the top three floors of the building sustained serious water damage as
a consequence. Kalamazoo alleges that the total cost of repairing the damage, or the replacement

cost value (“RCV?) of the loss, was $357,968. !

According to the general release between Kalamazoo and Continental, the actual cash value
of the water damage was $208,188. In this action, Kalamazoo seeks $149,780, which it
claims is the difference between the total replacement cost and the actual cash value.

In the aftermath of the storm, Kalamazoo settled its claim against Continental for $208,188, which

it claims was the actual cash value (“ACV”) of the loss. 2 In exchange for this sum, Kalamazoo
agreed to release Continental and its insurer, Amerisure, from any and all claims arising from the
water damage. The date of the general release between Kalamazoo and Continental was September
6, 2001. Kalamazoo first notified Westfield of the release by letter dated November 1, 2001,
in which letter Kalamazoo also made a claim for the $149,780 now in dispute. According to
Kalamazoo, this amount represents the difference between the RCV and the ACV. On February 28,
2002, Westfield denied the claim on the grounds that Kalamazoo had breached express conditions
in the parties' insurance policy (the “policy”) by releasing Continental and Amerisure from further
claims and thereby waiving Westfield's right of subrogation against Continental and Amerisure

without its consent.> On June 7, 2002, Westfield made what it calls “a professional concession
to the independent insurance agent handling [Kalamazoo's] business,” Brief of Appellant at 10,
in the form of a payment to Kalamazoo for $19,788.07 after investigating a June 27, 2001 claim

Kalamazoo had submitted to Westfield in the amount of $24,537.63. 4

2 Kalamazoo provides no accounting of the expenses that make up this figure. In any event,
as our discussion demonstrates, since this is not a case where the property at issue—here,
the building—was totally destroyed, the proper measure of damages is the cost of repairs,
not the actual cash value of the loss. See discussion infra Part I'V.

3 Westfield also asserted that the water damage was not a loss covered by the policy.

4

Kalamazoo does not refer to this payment in its brief but we note that in its June 7, 2001
claim letter, Kalamazoo requested $24,537.63 in reimbursement for labor, clean-up, and tile
replacement relating to the damages caused by the storm. See J.A. at 492-93. Kalamazoo
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suggested that the claim should be subrogated to Continental but did not refer to any pending
settlement negotiations with Continental; nor did the letter indicate the total cost to repair
the damages.

*341 II. PROCEDURAL HISTORY

In response to the denial of its claim for $149,780, Kalamazoo brought suit against Westfield
for breach of contract in Kalamazoo County Circuit Court on July 1, 2002. Invoking diversity

jurisdiction >, Westfield timely removed the case to the district court for the Western District of
Michigan. At the close of discovery, both parties moved for summary judgment. On June 10, 2003,
the court granted summary judgment in favor of Kalamazoo, and entered a $149,780 judgment in

its favor. ¢ The court's decision was in part based on its conclusion that Westfield had conceded,
or waived, its defense that Kalamazoo's release of claims against Continental constituted breach
of contract. Westfield timely filed a motion for reconsideration of the judgment, asserting that
the district court improperly deemed its breach of contract defense waived and, moreover, that
Kalamazoo's destruction of its subrogation rights warranted a reversal and entry of summary
judgment in its favor. The court denied the motion to reconsider on August 1, 2003.

Westfield is an Ohio corporation, licensed to issue insurance in Michigan. Kalamazoo is a
Michigan limited liability company, with its principal place of business in Michigan.

6 The district court's opinion is reported at 266 F.Supp.2d 675 (W.D.Mich.2003).

On appeal to this Court, Westfield raises two main arguments. Initially, Westfield asserts that
it did not “concede” its breach of contract defense, as the district judge concluded. Westfield
further maintains that Kalamazoo is not entitled to the amount it seeks because it breached its
insurance contract with Westfield by settling with Continental and thus extinguishing Westfield's
contractual subrogation rights. Westfield's second argument is that, in any event, the water damages
to Kalamazoo's building are not a “covered loss” within the meaning of the policy. Finally, in
connection with the second argument, Westfield asserts that assuming summary judgment for
Kalamazoo was proper, the amount of damages awarded is not supported by evidence. Because
we resolve the subrogation issue in Westfield's favor, we need not consider Westfield's alternative
arguments.

I1II. STANDARD OF REVIEW

[1] When a party seeks review of a summary judgment order by way of a motion to reconsider, we
review the court's denial of the motion de novo.’ E. g., Perez v. Aetna Life Ins. Co., 150 F.3d 550,
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554 (6th Cir.1998) (en banc ). Similarly, we review a district court's decision to grant summary
judgment de novo. E.g., *342 Cockrel v. Shelby County Sch. Dist., 270 F.3d 1036, 1048 (6th
Cir.2001), cert. denied, 537 U.S. 813, 123 S.Ct. 73, 154 L.Ed.2d 15 (2002). Summary judgment
shall be granted when “the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law.” FED. R. CIV. P. 56(c).
The district court, and this Court in its review of the district court, must view the facts and any
inferences reasonably drawn from them in the light most favorable to the party against whom
judgment was entered. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587,
106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). Accordingly, with respect to whether summary judgment
in favor of Kalamazoo was proper, we view the facts in the light most favorable to Westfield.
However, because Westfield also moved for summary judgment below—and now seeks both a
reversal and entry of judgment in its favor—we consider de novo the question whether Westfield is
entitled to summary judgment. Accordingly, as to Wesfield's argument that its motion for summary
judgment was improperly denied, we review the facts in the light most favorable to Kalamazoo.
See, e.g., Relford v. Lexington—Fayette Urban County Gov't, 390 F.3d 452, 45657 (6th Cir.2004)
(discussing the proper standard of review when reviewing parties' cross motions for summary
judgment). As we make clear in our discussion infra, however, the resolution of this case does not
depend on any factual disputes. We hold in favor of Westfield because, having impaired Westfield's
right of subrogation without notice or consent, Kalamazoo is precluded from bringing this action
as a matter of law.

Kalamazoo suggests the proper standard of review is the standard applied by this Court when
reviewing the denial of a motion to amend a judgment under FED. R. CIV. P. 60, i.e., abuse of
discretion. Its theory is that Westfield's motion for reconsideration, which did not cite the rule
pursuant to which it was brought, must be viewed as a motion under Rule 60. We disagree
and construe Westfield's motion as a motion to alter or amend the judgment brought under
Rule 59(e) because it presents a substantive legal challenge to the district court's reasoning
and does not merely point to the type of clerical error or palpable defect in a judgment that
is the province of Rule 60. See, e.g., Crown Plaza Partners v. City of Rochester Hills, 215
F.3d 1325, 2000 WL 658029, at *3—4 (6th Cir. May 8, 2000) (unpublished opinion).

IV. DISCUSSION

In a diversity action, a federal court must apply the law of the forum state. Klaxon Co. v. Stentor
Elec. Mfg. Co., 313 U.S. 487,496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). The policy at issue in this
case, therefore, must be analyzed under Michigan law. In Michigan, “[t]erms in an insurance policy
must be given their plain meaning and the court cannot ‘create an ambiguity where none exists.’
” Heniser v. Frankenmuth Mut. Ins. Co., 449 Mich. 155, 534 N.W.2d 502, 505 (1995) (quoting
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Upjohn Co. v. New Hampshire Ins. Co., 438 Mich. 197, 476 N.W.2d 392, 397 (1991)); see also
Raska v. Farm Bureau Mut. Ins. Co., 412 Mich. 355, 314 N.W.2d 440, 441 (1982). Additionally,
the insured bears the burden of proof as to whether the policy applies to the loss upon which the
claim is based. E.g., Heniser, 534 N.W.2d at 505 n. 6; Fire Ins. Exch. v. Diehl, 450 Mich. 678, 545
N.W.2d 602, 609 (1996) (Riley, J., dissenting).

Westfield asserts that by virtue of its settlement and release agreement with Continental,
Kalamazoo waived any rights it may have had under the policy to collect payment from Westfield.
Westfield maintains that under the policy, Kalamazoo's right to recover from Westfield is subject
to an express condition with which it failed to comply. We agree. First, Westfield does not dispute
that under the policy, it is obligated to provide Kalamazoo with the cost of repairs to damaged
property in the event of a covered loss, i.e., the total replacement cost value or RCV. However,
under Westfield's standard commercial property insurance policy, an insured's right to recover
from Westfield is subject to the condition that the insured in no way impair Westfield's right of
subrogation against the party who caused the damage to the insured's property. The Commercial
Property Conditions section of the policy provides, in relevant part:

D. LEGAL ACTION AGAINST US
*343 No one may bring a legal action against us under this Coverage Part unless:

1. There has been full compliance with all of the terms of this Coverage Part ...

I. TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHERS TO US

If any person or organization to or for whom we make payment under this Coverage Part has
rights to recover damages from another, those rights are transferred to us to the extent of our
payment. That person or organization must do everything necessary to secure our rights and
must do nothing after loss to impair them. But you may waive your rights against another party
in writing ...

2. After a loss to your Covered Property ... only if, at the time of loss, that party is one of the
following:

a. Someone insured by this insurance;
b. A business firm:
(1) owned or controlled by you; or

(2) that owns or controls you; or
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¢. Your tenant.

J.A. at 62—63 (insurance policy) (emphases added).

[2] [3] Kalamazoo does not challenge the validity of this policy condition or the bar against

legal action for failure to comply with it®; nor does it suggest that the general release it entered
into with Continental falls within one of the exceptions listed in section I(2) of the policy; nor,
finally, does Kalamazoo suggest that it timely notified Westfield of the possibility of a release

and of the total amount of the loss.’ Instead, Kalamazoo asserts that it did “nothing after loss
to impair [Westfield's] rights” and therefore fully complied with the policy. Brief of Appellee
at 18—-19. In support of this conclusion, Kalamazoo presents a flawed reading of Michigan's
law of damages. Its argument proceeds as follows: First, Kalamazoo maintains that in an action
for damages to commercial property caused by a builder or renovator's negligence, the proper
amount of damages is the actual value of the property damaged. Brief of Appellee at 19. Second,
Continental was therefore liable to Kalamazoo for no more than the actual value of the property
damages. Accordingly, *344 Kalamazoo submits, Kalamazoo's settlement with Continental in no
way impaired Westfield's right of subrogation; by paying Kalamazoo the actual value of the loss,
Continental had paid the maximum amount it owed under the law. Put another way, Kalamazoo's
position is that if it had collected from Westfield instead of obtaining payment from Continental,
Westfield's right of subrogation against Continental would be limited to the actual value of the
property damages; the settlement and release, therefore, makes Westfield no worse off than it
would have been.

In Michigan, an insured's failure to comply with this standard policy condition operates to
bar an action against the insurer for recovery on the policy. See Stolaruk Corp. v. Cent.
Nat'l Ins. Co., 206 Mich.App. 444, 522 N.W.2d 670, 672-73 (1994), appeal denied, 450
Mich. 853, 538 N.W.2d 679 (1995); Poynter v. Aetna Cas. & Sur. Co., 13 Mich.App. 125,
163 N.W.2d 716, 718 (1968). Indeed, it is a well-recognized principle of insurance law that
“as a general rule where an insured forecloses an insurer's right to subrogation by releasing
the tortfeasor, the insurer is released from its liability to pay policy benefits ... even if
the insured has not been fully compensated for a loss.” 16 LEE R. RUSS & THOMAS
F. SEGALLA, COUCHONINSURANCE § 224:136 (3d Ed. Updated 2004) [hereinafter
COUCH ON INSURANCE].

Kalamazoo admits that the first time it notified Westfield of the September 6, 2001 release
and the claim for $149,780 was in its letter dated November 1, 2001. Kalamazoo's June 7,
2001 claim—which Kalamazoo does not mention in its brief—was for $24,537.63 and made
no reference to additional damages to the property. At oral argument, counsel for Kalamazoo
asserted that Kalamazoo additionally notified Westfield of the loss by submitting a property
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loss notice form to Westfield on June 14, 2001, via Westfield's agent, The Campbell Agency.
This notice simply states that wind and water damage occurred at the property; it contains no
dollar amounts. In any event, at no point did Kalamazoo put Westfield on notice that it might
settle with Continental for $208,188. Similarly, at no point did Kalamazoo seek to preserve
Westfield's right of subrogation against Continental and Amerisure.

[4] The flaw in Kalamazoo's argument is its basic premise. In Michigan, the appropriate amount
of damages in an action for negligent damage to property is clear:

It is the settled law of this state that the measure of damages to real property, if
permanently irreparable, is the difference between its market value before and
after the damage. However, if the injury is reparable, and the expense of repairs
is less than the market value, the measure of damage is the cost of the repairs.

Strzelecki v. Blaser's Lakeside Indus., 133 Mich.App. 191, 348 N.W.2d 311, 312 (1984) (per
curiam ) (quoting Bayley Prods. Inc. v. American Plastic Prods. Co., 30 Mich.App. 590, 186
N.W.2d 813, 816 (1971)); see also Kratze v. Indep. Order of Oddfellows, 442 Mich. 136, 149, 500
N.W.2d 115 (1993) (“If the injury is reparable ... the proper measure of damages is the cost of
restoration of the property to its original condition, if less than the value of the property before the
injury.”) (citation omitted); 7illson v. Consumers' Power Co., 269 Mich. 53,256 N.W. 801 (1934);
7 MICH. CIV. JUR. DAMAGES § 50 (discussing the proper damages in actions for negligent

injury to real property). 10 There is no contention in this case that the damage sustained by
Kalamazoo's building rendered the property irreparable. To the contrary, not only was the property

reparable, it was in fact repaired. H Accordingly, in an action for negligence against Continental,
Kalamazoo would be entitled to the “cost of the repairs”, i.e., the complete $357,968. Strzelecki,
348 N.W.2d at 312; Kratze, 442 Mich. 136, 149, 500 N.W.2d 115. By settling with Continental for
merely $208,188 and releasing it from all further claims, Kalamazoo extinguished Westfield's right
of subrogation, by which Westfield could have secured the balance of the damages—the $149,780
now in dispute—from the tortfeasor, Continental, or its insurer, Amerisure. Consequently, because
Kalamazoo deprived Westfield of its subrogation rights as to this balance, Kalamazoo is legally
precluded from demanding that Westfield pay the balance. E.g., Stolaruk v. Cent. Nat'l Ins. Co.
of Omaha, 522 N.W.2d 670, 673-74 (1994), appeal denied, *345 538 N.W.2d 679 (Mich.1995)
(holding that an insured is barred from recovery under an insurance policy if it extinguishes the
insurer's right of subrogation by releasing a tortfeasor); Poynter v. Aetna Cas. & Sur. Co., 13
Mich.App. 125, 163 N.W.2d 716, 718 (1968) (same); see also 16 COUCH ON INSURANCE §
224:136 (“‘As a general rule, an insured who deprives an insurer, by settlement and release, of its
right of subrogation against a wrongdoer, thereby provides the insurer with a complete defense to
an action on the policy ....”"). Kalamazoo does not contest this principle of insurance law, instead
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relying on the argument we have already rejected—mnamely, that it did not impair Westfield's right
of subrogation in the first place.

10 Kalamazoo's misapprehension as to the correct measure of damages may be due to only

superficially reading the case it cites for the proposition that actual cash value is the proper
measure. Kalamazoo relies upon an unpublished opinion of this Court, which observed that
“[i]n negligence actions, Michigan appellate courts have held that damages for destruction
of property may not be based on replacement cost without any deduction for depreciation.”
Paul v. Aetna Casualty & Surety Co., 831 F.2d 1064, 1987 WL 38865, at *2 (6th Cir.1987)
(unpublished opinion) (emphasis added). If Kalamazoo's building had been destroyed, as
opposed to reparably damaged, its reliance on this statement would be availing.

1 Kalamazoo does not argue, and we have no reason to believe, that the total cost to repair the

building exceeded its market value. We note that according to Kalamazoo, the total repair
cost amounted to $357,968, while the policy limit was $4 million. See J.A. at 155 (policy).

[S] Finally, Kalamazoo's argument that Westfield “conceded” its breach of contract defense is
wholly without merit. Westfield cited Kalamazoo's failure to abide by the policy's subrogation
condition in its claim denial letter of February 28, 2002 (J.A. at 288) and did not waive the
subrogation issue during the pleadings. See J.A. at 16-27. Moreover, Westfield moved for
summary judgment based on the same argument it makes here. See J.A. at 135-36. (Defendant's
Motion for Summary Judgment). Yet Kalamazoo nonetheless maintains that the argument was
“conceded.” Brief of Appellee at 16—17. Its basis for this assertion is the December 19, 2002

deposition testimony of a Westfield employee, claims adjuster Curtis Devries. 12 Devries stated
that it was his understanding that Westfield's right of subrogation against a tortfeasor is limited to
the extent of actual cash value. When asked if under these circumstances it would be fair to say that
a release “would not affect Westfield's subrogation rights,” Devries responded in the affirmative.
J.A. at 350 (Devries Depo.). In our view, Devries' testimony is at most evidence that a Westfield
claims adjuster misunderstood Michigan's law of negligent damage to property. Westfield raised
Kalamazoo's failure to comply with the policy condition in its answer and clearly presented the
argument in its motion for summary judgment. Against this backdrop, Kalamazoo cannot suggest

that a claims adjuster's deposition testimony—on a question of pure /aw—has the legal effect of

a waiver. >

12 Curiously, Kalamazoo initially offered no basis for its assertion that Westfield waived

or conceded its defense that Kalamazoo breached the policy by impairing Wesfield's
subrogation rights. See J.A. at 38 (Defendant's Motion for Summary Judgment). Even more
curiously, the district court accepted Kalamazoo's assertion without investigation. See J.A.
at 447 & n. 1 (Dist.Ct.Op.).
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13 We also note that it was Devries who issued the claim denial letter to Kalamazoo nearly ten
months prior to his deposition. The denial letter cited Kalamazoo's failure to adhere to the

subrogation condition in the policy as a basis for the denial.

In light of these legal conclusions, we hold that the district court should have granted Westfield's
motion for summary judgment and denied Kalamazoo's.

V. CONCLUSION

For the foregoing reasons, we REVERSE the judgment of the district court and REMAND with
instructions that the district court enter judgment for Westfield.

All Citations

395 F.3d 338, 2005 Fed.App. 0031P
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Synopsis

Background: Insures sued insurer under a homeowners insurance policy, seeking to recover
damages for breach of contract and for a judgment declaring that a loss to their property was
covered. The Supreme Court, Nassau County, Galasso, J., granted a defense motion for summary
judgment, and insureds appealed.

[Holding:] The Supreme Court, Appellate Division, held that tarps placed over the openings in
the first floor ceiling of insured's building did not come within the definition of the term “roof” as
used in the “windstorm or hail” provision of the policy.

Affirmed and remitted.

Procedural Posture(s): On Appeal; Motion for Summary Judgment.
West Headnotes (1)

[1] Insurance & Precipitation; hail
Tarps placed over the openings in the first floor ceiling of insured's building did not come
within the definition of the term “roof” as used in the “windstorm or hail” provision of a
homeowners policy, which provided that damage to personal property caused by rain was
not covered unless the rain entered the home as a result of wind or hail causing an opening
in a “roof,” and thus, the policy did not afford coverage for rain damage to insured's
personal property.

2 Cases that cite this headnote
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A. GAIL PRUDENTIL, P.J., MARK C. DILLON, RUTH C. BALKIN, and SANDRA L. SGROI, JJ.

Opinion

*911 In an action to recover damages for breach of contract and for a judgment declaring that a
loss to the plaintiffs' property is covered under a certain insurance policy issued by the defendant,
the plaintiffs appeal (1), as limited by a letter dated March 11, 2011, from so much of an order
of the Supreme Court, Nassau County (Galasso, J.), entered December 28, 2009, as granted those
branches of the defendant's motion which were, in effect, for summary judgment declaring that the
loss to the plaintiffs' personal property is not **307 covered under the subject insurance policy
and dismissing the second cause of action in the amended complaint, and denied those branches
of their cross motion which were for summary judgment, in effect, declaring that the loss to their
personal property is covered under the insurance policy, and for summary judgment on the issue
of liability on the second cause of action, and (2), as limited by their brief and the letter dated
March 11, 2011, from so much of an order of the same court entered April 1, 2010, as amended
May 20, 2010, as, upon reargument, adhered to so much of the original determination as granted
those branches of the defendant's motion which were, in effect, for summary judgment declaring
that the loss to the plaintiffs' personal property is not covered under the subject insurance policy
and dismissing the second cause of action in the amended complaint, and denied those branches
of their cross motion which were for summary judgment, in effect, declaring that the loss to their
personal property is covered under the insurance policy, and for summary judgment on the issue
of liability on the second cause of action.

ORDERED that the appeal from the order entered December 28, 2009, is dismissed, as that order
was superseded by the order entered April 1, 2010, as amended by the order dated May 20, 2010,
made upon reargument; and it is further,

ORDERED that the order entered April 1, 2010, as amended May 20, 2010, is affirmed insofar
as appealed from, and the matter is remitted to the Supreme Court, Nassau County, for *912 the
entry of a judgment declaring that the loss to the plaintiffs' personal property is not covered under
the subject insurance policy and dismissing the second cause of action; and it is further,

ORDERED that one bill of costs is awarded to the defendant.
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The plaintiffs alleged that their home and its contents were damaged as a result of a rainstorm.
They filed a claim under a homeowners insurance policy issued by the defendant, Graphic Arts
Mutual Insurance Company (hereinafter Graphic Arts). Graphic Arts informed the plaintiffs that
the damage to their home was covered under the policy. However, it disclaimed coverage for the
damage to the plaintiffs' personal property contained in the home. The plaintiffs were renovating
their home and were adding a second floor. As part of the work, openings were made in the first
floor roof for the addition of a stairway. In light of an imminent rainstorm, tarps were placed over
the openings. Graphic Arts disclaimed coverage for the damages to the plaintiffs' personal property
on the ground that the tarps were not a “roof” for the purposes of the “windstorm or hail” provision
of the policy.

The plaintiffs commenced this action alleging, inter alia, in their second cause of action that
Graphic Arts breached the contract of insurance by failing to compensate them for the damage
to the contents of their home. They sought, among other things, damages for Graphic Arts'
alleged breach of contract and a judgment declaring that their loss was covered under the policy.
Subsequently, Graphic Arts moved, inter alia, for summary judgment, in effect, declaring that
the loss to the plaintiffs' property was not covered under the policy and dismissing the second
cause of action in the amended complaint to recover damages for breach of contract. The plaintiffs
cross-moved, among other things, for summary judgment, in effect, declaring that the loss to their
property was covered under the policy and for summary judgment on the issue of liability on the
causes of action to recover damages for breach of contract. In an order entered December 28, 2009,
the Supreme **308 Court, inter alia, granted those branches of Graphic Arts' motion which were
for summary judgment and denied those branches of the plaintiffs' cross motion. The plaintiffs
then moved for leave to reargue both their opposition to Graphic Arts' motion, as well as their
cross motion. In an order entered April 1, 2010, as amended by an order dated May 20, 2010, the
Supreme Court granted the plaintiffs' motion for leave to reargue, and, upon reargument, adhered
to the original determination.

Upon reargument, the Supreme Court properly adhered to *913 that portion of its original
determination which granted those branches of Graphic Arts' motion which were, in effect, for
summary judgment declaring that the contents of the plaintiffs' home were not covered under
the insurance policy and dismissing the second cause of action in the amended complaint, and
denied those branches of the plaintiffs' cross motion which were for summary judgment, in effect,
declaring that the loss was covered and dismissing the second cause of action. Graphic Arts
established its prima facie entitlement to judgment as a matter of law by demonstrating that the
plaintiffs' personal property loss was not the result of one of the insured perils (cf. Wai Kun Lee v.
Otsego Mut. Fire Ins. Co., 49 A.D.3d 863, 864—-865, 854 N.Y.S.2d 211). Contrary to the plaintifts'
contention, the tarps that had been placed over the openings in the first floor ceiling of their building
did not come within the definition of the term “roof” as used in the “windstorm or hail” provision
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of the policy, which provided that damage to personal property caused by rain was not covered
unless the rain entered the home as a result of wind or hail causing an opening in a “roof” (see
Camden Fire Ins. Assn. v. New Buena Vista Hotel Co., 199 Miss. 585, 594-597, 24 So.2d 848,
849-850; Diep v. California Fair Plan Assn., 15 Cal.App.4th 1205, 1208-1211, 19 Cal.Rptr.2d
591, 593-594; Aginsky v. Farmers Ins. Exch., 409 F.Supp.2d 1230, 1234, 1236; Nooney v. Tower
Group Cos., 2009 N.Y. Slip Op. 33229[U], *5-6 [Sup. Ct., Queens County 2009]; cf. Dewsnup v.
Farmers Ins. Co. of Oregon, 349 Or. 33,3638, 43-45,239 P.3d 493, 494-496, 499). In opposition
to Graphic Arts' prima facie showing, the plaintiffs failed to raise a triable issue of fact (see Alvarez
v. Prospect Hosp., 68 N.Y.2d 320, 324, 508 N.Y.S.2d 923, 501 N.E.2d 572).

Since this is, in part, a declaratory judgment action, we remit the matter to the Supreme Court,
Nassau County, for the entry of a judgment declaring that the loss to the plaintiffs' personal property
is not covered by the subject insurance policy (see Lanza v. Wagner, 11 N.Y.2d 317, 334, 229
N.Y.S.2d 380, 183 N.E.2d 670, appeal dismissed 371 U.S. 74, 83 S.Ct. 177, 9 L.Ed.2d 163, cert.
denied 371 U.S. 901, 83 S.Ct. 205, 9 L.Ed.2d 164).

All Citations
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Synopsis

Insureds brought action against homeowner's insurers for breach of contract, breach of implied
covenant of good faith and fair dealing, and statutory bad faith, after insurers refused to provide
coverage for damages incurred when wind and rain entered residence through openings of plastic
sheeting placed over unfinished portions of roof by roofing contractor. The Superior Court, Los
Angeles County, David A. Workman, J., sustained one insurer's demurrer without leave to amend,
and entered judgment on pleadings for other insurers, and insureds appealed. The Court of Appeal,
Danielson, Acting P.J., held that plastic sheeting used to cover temporary opening of roof in
residence during remodeling constituted “roof” within meaning of homeowner's policies.

Reversed.
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Opinion
DANIELSON, Acting Presiding Justice.

**1 Plaintiffs and appellants Accie and Gloria Mitchell appeal from (1) the order dismissing
their action against defendant and respondent California Fair Plan Association (California Fair)
following the sustaining of California Fair's demurrer to their first amended complaint without
leave to amend, and (2) the judgment on the pleadings subsequently entered in favor of defendants
and respondents The Aetna Casualty & Surety Company and The Standard Fire Insurance
Company (Aetna), in consolidated actions for breach of contract, breach of the implied covenant
of good faith and fair dealing, and statutory bad faith (Ins.Code, § 790.03).

The sole issue presented by this appeal is whether plastic sheeting used to cover a temporary
opening in the roof of plaintiffs' residence during remodeling constituted a “roof” within the
meaning of their homeowner insurance policies. We determine the policies are ambiguous in
this regard and must be construed against the insurers, and in accordance with the reasonable
expectations of the plaintiffs. We reverse the complained of order and judgment.

FACTS

The First Amended Complaint

In their first amended complaint, plaintiffs alleged that on September 24, 1986, during the
effective periods of the homeowner policies issued by California Fair and Aetna covering, inter
alia, personal property contents losses sustained by reason of windstorm, their residence and
its contents were damaged due to a wind and rain storm. Prior to the storm, plaintiffs had
commenced replacement of the roof. At the time of the storm, their roofing contractor had
completed replacement of portions of the roof, and all unfinished portions were covered with
plastic sheeting weighted down with heavy materials.

During the storm, the wind whipped the plastic sheeting, “creating openings in it and moving it in
such a manner that the interior ceiling, walls, as well as furniture, furnishings and other personal
property contents belonging to Plaintiffs were severely damaged by direct force of the wind and
rain entering through the openings in the temporary roof caused by the wind and from rainwater
seeping into various other parts of the house once it had entered. As a result, Plaintiffs' personal
property contents *5 of their residence was [sic] damaged in the sum of at least $64,550.00.”

The Policies
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The policies in question exclude coverage for loss to property within a building caused by rain
“unless the direct force of wind or hail damages the building causing an opening in a roof or wall

and the rain ... enters through this opening.”1 Neither of the policies defines “roof,” “wall,” or
“building.”

I The relevant portion of the California Fair policy provided: “2. Windstorm or hail. [{]] This

peril does not include loss: [9] a. to the interior of a building or the property contained in
a building caused by rain, snow, sleet, sand or dust unless the direct force of wind or hail
damages the building causing an opening in a roof or wall and the rain, snow, sleet, sand or
dust enters through this opening....”

The operative language of the Aetna policy provided: “2. Windstorm or hail. [{] THIS PERIL
DOES NOT INCLUDE LOSS TO THE PROPERTY CONTAINED IN A BUILDING BY
RAIN, SNOW, SLEET, SAND OR DUST UNLESS THE DIRECT FORCE OF WIND
OR HAIL DAMAGES THE BUILDING CAUSING AN OPENING IN A ROOF OR
WALL AND THE RAIN, SNOW, SLEET, SAND OR DUST ENTERS THROUGH THIS
OPENING.”

The Trial Court's Ruling

Citing Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co. (1946) 199 Miss. 585, 24 So.2d 848,
and New Hampshire Ins. Co. v. Carter (Fla.App.1978) 359 So.2d 52, the trial court found that as a
matter of law, portions of a roof covered during construction of a replacement roof by a mere sheet
of plastic are not covered by a “roof” within the meaning of the above described policy clauses.

CONTENTIONS

**2 Plaintiffs contend (1) the policies are ambiguous, in that they fail to define “roof,” “wall,”
or “building,” and must therefore be construed in plaintiffs' favor and in accordance with their
reasonable expectations to cover the plastic sheeting here in question, (2) other jurisdictions have
held, in decisions recognized by the California appellate courts, that temporary roofing materials
constitute a roof within the meaning of the windstorm peril, and (3) the trial court erred in relying
on the Camden and New Hampshire cases.

Defendants contend (1) the policies are unambiguous when the words are given their plain and
ordinary meaning, (2) even assuming ambiguity, a reasonable person would not expect that a
homeowner policy would provide coverage for an incomplete roof during construction, and (3)
the trial court properly relied on the Camden and New Hampshire cases.
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DISCUSSION

“On appeal from a judgment on the pleadings, the case is reviewed in the same way as a judgment
of dismissal entered following the sustaining of a general demurrer. [Citations.] ‘While it is the
duty of a reviewing court, in most cases, to indulge in every reasonable presumption in favor
of sustaining the trial court, substantially the reverse is true when [the] plaintiff appeals from a
judgment on the pleadings.’ [Citation.]” (Lumbermens Mutual Casualty Co. v. Vaughn (1988) 199
Cal.App.3d 171, 178-179, 244 Cal.Rptr. 567.)

“ “When a motion for judgment on the pleadings has the purpose and [effect] of a general demurrer,
the facts alleged in the pleading attacked must be accepted as true, and the [trial] court may also
consider matters subject to judicial notice.” [Citation.] Ordinarily such a motion is confined to
the face of the challenged pleading; but when a written instrument is attached to the pleading
and properly incorporated therein by reference, the court may examine the exhibit and treat the
pleader's allegations of its legal effect as surplusage. [Citation.]” (Lumbermens Mutual Casualty
Co. v. Vaughn, supra, 199 Cal.App.3d at p. 178, 244 Cal.Rptr. 567.)

Here, copies of the relevant policies were attached to appellants' second amended complaint and
incorporated therein by reference.

“The specific rules pertaining to the construction of insurance contracts may be summarized as
follows: Absent circumstances indicating a contrary intention, words in an insurance policy are to
be used in their plain and ordinary sense [citations]. It is elementary that any ambiguity and *6

uncertainty in an insurance policy is to be resolved against the insurer [citations]. If semantically
possible, the insurance contract will be given such construction as will fairly achieve its object of
securing indemnity to the insured for the loss or losses to which the insurance relates [citation]. If
the insurer uses language which is uncertain, any reasonable doubt will be resolved against it, and
if the doubt relates to the extent or fact of coverage, the language will be understood in its most
inclusive sense, for the benefit of the insured [citations]. Finally, it is to be noted that insurance
contracts are regarded as contracts of adhesion expressing the superior bargaining power of the
insurer [citation], and as a consequence the exclusions and exceptions in the insurance policy are
strictly construed against the insurer and liberally interpreted in favor of the insured [citations].”
(Healy Tibbitts Constr. Co. v. Employers' Surplus Lines Ins. Co. (1977) 72 Cal.App.3d 741, 748—
749, 140 Cal.Rptr. 375.)

**3 In the present case, the language in question is contained in clauses of the policies excluding
coverage of loss to property within a building caused by rain, except in the above described
circumstances. We must therefore construe the pertinent policy terms strictly against the insurers
and liberally in favor of the insureds. So construed, it appears that the clauses are ambiguous, in
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that they fail to define “roof,” “wall,” and “building.” “ * “A policy provision is ambiguous when
it is capable of two or more constructions, both of which are reasonable.” [Citation.]” [Citation.]”
(Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 912, 226 Cal.Rptr. 558, 718
P.2d 920.) Here, the terms in question could be limited to parts or all of the permanent structure, or
they could include normally adequate temporary coverings installed during repair or remodeling.
Both positions are plausible.

Had the insurers desired to exclude from coverage rain damage resulting from the direct force of
wind upon temporary coverings installed during repair or remodeling, they could easily have so
specified. Their failure to do so left their policies in a state of ambiguity. Recognizing decisions to
the contrary in other jurisdictions (Camden Fire Ins. Ass'n v. New Buena Vista Hotel Co., supra, 24
So0.2d 848, 849-850, reconsidered at 199 Miss. 585, 26 So.2d 174, 175; New Hampshire Ins. Co.
v. Carter, supra, 359 So0.2d 52, 53—-54), we are nonetheless obliged to determine the matter before
us in accordance with well established precedent in this state. That precedent requires that we
resolve any doubts, uncertainties and ambiguities in favor of the insureds to protect their reasonable
expectations of coverage. (Producers Dairy Delivery Co. v. Sentry Ins. Co., supra, 41 Cal.3d at p.
912, 226 Cal.Rptr. 558, 718 P.2d 920.) Here, the insureds could reasonably expect, absent policy
language to the contrary, that the contents of their home would be protected under the policies
from rain damage caused by the impact of wind upon normally adequate temporary coverings used
during repair or remodeling.

DECISION

The order dismissing California Fair, and the judgment in favor of Aetna, are reversed. Appellants
to recover costs on this appeal.

ARABIAN and CROSKEY, JJ., concur.

All Citations

260 Cal.Rptr. 3, 1989 WL 68514

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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New Hampshire Ins. Co. v. Carter, 359 So.2d 52 (1978)

359 So.2d 52
District Court of Appeal of Florida,First District.

NEW HAMPSHIRE INSURANCE COMPANY, Appellant,
V.
Paul CARTER, Jr., and Bertha Lee Carter, Appellee.

No. JJ-4.
I
June 6, 1978.

Synopsis

Homeowners sought determination of coverage under provisions of their homeowner's policy. The
Circuit Court, Escambia County, William Frye, II1, J., granted homeowners' motion for partial
summary judgment on issue of coverage, and insurer filed interlocutory appeal. The District Court
of Appeal, Boyer, J., held that homeowner's policy, which provided coverage for unscheduled
personal property damage caused by windstorm or hail but specifically excluded damage by
rain unless rain entered an opening in roof created by wind or hail, did not cover damage to
homeowners' unscheduled personal property caused by rain leaking through roof solely because
in repairing roof they had removed protective covering of shingles.

Reversed and remanded with directions.

Procedural Posture(s): Motion for Summary Judgment.
West Headnotes (5)

[1] Insurance ¢ Precipitation; hail

Homeowner's policy, which provided coverage for unscheduled personal property damage
caused by windstorm or hail but which specifically excluded damage by rain unless rain
entered opening in roof created by wind or hail, did not cover damage to homeowners'
unscheduled personal property caused by rain leaking through roof solely because in
reroofing they had removed protective covering of shingles.

12 Cases that cite this headnote

[2] Insurance « Exclusions and limitations in general
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3]

4]

[5]

Where a particular risk is expressly and clearly excepted from risks assumed by an insurer,
courts are without authority to enforce indemnity for losses resulting from such excepted
risks; exclusionary clause marks boundary of coverage of policy and courts will not hold
insurer to coverage of risks which it has expressly excluded.

4 Cases that cite this headnote

Insurance ¢ Risks or Losses Covered and Exclusions

Fact that homeowner's policy contained clause granting permission to insured to make
repairs did not vitiate clear and unambiguous exclusionary terms of policy, inasmuch as
it was not reasonable to presume that parties intended that coverage provided against loss
from certain limited risks would be expanded to provide coverage against any and all risks
merely by act of insured making repairs.

7 Cases that cite this headnote

Insurance ¢ Plain, ordinary or popular sense of language

Court will not distort definitions of words that are utilized in normal course of English
language in order to impose liability by reason of an insurance contract.

3 Cases that cite this headnote

Insurance ¢ Falling objects

Damage to homeowners' unscheduled personal property caused by rain leaking through
roof solely because in reroofing they had removed protective covering of shingles was not
covered under “falling objects provision” of unscheduled personal property endorsement
in their homeowner's policy, even though only requirement that existed to afford coverage
was that falling object first penetrate roof and then cause damage to personal property
within dwelling, inasmuch as ordinary rain could not be construed as a “falling object”
within meaning of that term as used in policy.

10 Cases that cite this headnote

Attorneys and Law Firms

*53 Charles A. Schuster of Fisher & Bell, Pensacola, for appellant.
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Eric C. Eggen, Pensacola, for appellee.
Opinion
BOYER, Judge.

By this interlocutory appeal appellant New Hampshire Insurance Company (hereinafter New
Hampshire), seeks review of a summary final judgment on the issue of coverage, and therefore
liability.

Appellees (hereinafter Carter) filed an action in the trial court against New Hampshire, alleging
that New Hampshire issued to them a policy of insurance insuring a certain dwelling house owned
by them, the contents therein and other related coverage. It was further alleged that on September
4, 1976 they sustained damage and loss to the covered dwelling within the coverage of the policy,
resulting in damage to unscheduled personal property located in the dwelling and additional
living expenses. A determination of coverage was sought under the provisions of the policy. New
Hampshire answered, admitting the issuance and existence of the policy but denied that the damage
to the unscheduled personal property was caused by a named peril, contending therefore that the
loss was not compensable under the terms of the policy. The Carters filed a motion for summary
judgment on the issue of coverage and in support thereof filed an affidavit by Mrs. Carter to the
effect that on September 4, 1976 she and her husband, with the assistance of others, had removed
the shingles from the roof of the subject dwelling and had partly covered the wood decking with
tar paper in anticipation of placing new roofing materials on the roof when a rain storm occurred.
As the rain storm progressed tar paper was applied to the remainder of the roof, but the water
leaked under the tar paper and through the wood decking resulting in damage to the dwelling and
its contents. New Hampshire also filed a motion for summary judgment on the issue of coverage
based upon Carters' complaint, the terms of the policy and Mrs. Carter's affidavit. Following a
hearing the learned trial judge indicated an intention to grant Carters' motion on the ground that the
policy contemplated that the insured would make repairs. An order of partial summary judgment
on the issue of coverage was entered, thus this appeal.

It is clear that Carter was afforded standard homeowner's insurance coverage to their dwelling and
contents and that the dwelling and contents was damaged on September 4, 1976 when a rain storm
occurred while the plaintiffs were reroofing the dwelling. New Hampshire paid all damages to the
dwelling since the dwelling was insured against all risks, but denied coverage for the unscheduled
personal property on the asserted ground that no named peril was involved in the loss.

The homeowner's policy issued to the Carters states under the heading PERILS INSURED
AGAINST that the policy insures under: COVERAGE C “Unscheduled Personal Property” against
direct loss to the property covered by the following perils as defined and limited, except as
otherwise excluded:
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3. WINDSTORM OR HAIL, Excluding Loss:

b. caused by rain, snow, sand or dust, all whether driven by wind or not, unless the building
containing the property covered shall first sustain an actual damage to roof or walls by the direct
force of wind or hail and then this Company shall be liable for loss to the property covered therein
caused by rain, snow, sand or dust entering the building through openings in the roof or walls made
by direct action of wind or hail.

[1] There is no allegation in the complaint nor in the Carter affidavit that the subject dwelling
sustained any actual damage to the roof or walls made by direct action of wind or hail. In fact, the
affidavit indicates that the rain leaked through the roof solely because the Carters had removed
the protective covering of the shingles. *54 Under the terms of the exclusion unless there was
actual prior damage to the roof or walls occasioned by wind or hail no loss to unscheduled personal
property caused by rain is covered.

[2] Itisaxiomatic that parties sui juris are bound by their valid contracts and that where a particular
risk is expressly and clearly excepted from the risks assumed by an insurer, the courts are without
authority to enforce indemnity for losses resulting from such excepted risks. The exclusionary
clause marks the boundary of the coverage of the policy and the courts will not hold the insurer
to the coverage of risks which it has expressly excluded. (18 Fla.Jr., Insurance s 409; Travelers'
Ins. Co. v. Peake, 82 Fla. 128, 89 So. 418 (1921)).

The Supreme Court of Mississippi addressed itself to a similar factual situation in Camden Fire
Insurance Assoc. v. New Buena Vista Hotel Co., 199 Miss. 585, 24 So.2d 848 (1946). In that case
workers were replacing the roof on a hotel and had stripped the shingles from the roof leaving
only the exposed wood decking. Approximately one-half of the roof had been covered with tar
paper when a rain storm appeared on the horizon. The workmen hurriedly attempted to cover the
remainder of the roof but the rain leaked through the tar paper and decking, damaging the hotel.
The insurance policy contained a rider covering windstorm damage which stated:

“This company shall not be liable for any loss or damage . . . caused by water or
rain, whether driven by wind or not, unless the building insured. . . . shall first sustain
an actual damage to the roof or walls by the direct force of the wind, and shall then
be liable only for such damage to the interior of the building or the insured property
therein, as may be caused by water or rain entering the building through openings
in the roof or walls made by the direct action of the wind.”
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Under those circumstances the Mississippi court reversed the finding of coverage because, among
other reasons, the policy unambiguously stated that the roof must first sustain actual damage by the
direct force of wind. That clearly was not the case, as the repairmen, not the windstorm, had opened
the hole in the roof. Further, the court questioned whether, under those circumstances, the hotel had
aroof at all within the contemplation of the policy because, in order to be a roof, the court observed,
its construction must have reached a point where a reasonably prudent householder would consider
it adequate against the risks of wind and rain which could be reasonably anticipated. (For a different
holding, however, under a similar factual situation, see the Oklahoma case of Homestead Fire
Insurance Company v. DeWitt, 206 Okl. 570, 245 P.2d 92 (1952)).

[3] The Carters contend that since the policy allowed them to repair their dwelling it necessarily
contemplated the process of repair, including any increased risk attendant upon the dwelling being
in a state of repair. However, the fact that a policy contains a clause granting permission to the
insured to make repairs does not vitiate the clear and unambiguous terms of the policy. Making
repairs is a normal exercise of the ordinary incidence of ownership over insured premises. It is
reasonable to presume that the parties contemplated such acts and did not intend the making of
repairs to violate the conditions of the policy. It is not reasonable to presume that the parties
intended that the coverage provided against loss from certain limited risks would be expanded to
provide coverage against any and all risks merely by the act of the insured making repairs.

The subject policy provides coverage for personal property damage caused by windstorm but
specifically excludes damage by rain unless the rain enters an opening in the roof created by
the wind. To construe the policy as providing coverage only because the insured's property was
damaged and the insured was not negligent would amount to enlarging the coverage of the policy
from “named perils” to “all risks”. The clear and unambiguous terms of the policy will not permit
such a construction.

[4] [5] *S55 In order to avoid the effect of the above quoted portion of the policy the Carters
also claimed coverage under the “falling objects provision” of the unscheduled personal property
endorsement. They urge that rainfall should be considered as being within the general definition
of a falling object and that since there is no specific exclusion under the “falling object provision”
then the only requirement that exists to afford coverage is that the falling object first penetrate
the roof or walls and then cause damage to the personal property within the dwelling. We have
heretofore held that a court will not distort the definitions of words that are utilized in the normal
course of the English language in order to impose liability by reason of an insurance contract.
Navarra v. Central National Ins. Co. of Omaha, 232 So0.2d 28 (Fla.1st DCA 1970) cert. den. 237
So0.2d 753 (F1a.1970). It would be absurd indeed for us to hold under the terms of the subject policy,
the parties or either of them ever intended that ordinary rain be construed as a “falling object”
within the meaning of that term as used in the policy.
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New Hampshire Ins. Co. v. Carter, 359 So.2d 52 (1978)

The partial summary judgment here appealed is reversed and the case is remanded to the trial court
with directions to enter summary judgment in favor of the defendant insurer on the motion filed
by it.

It is so ordered.

ERVIN and MILLS, JJ., concur.
All Citations

359 So.2d 52

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Jul 1, 1993.

SUMMARY

Defendant was charged with attempted murder (Pen. Code, §§ 664, 187, subd. (a)), burglary (Pen.
Code, § 459), and assault with a firearm (Pen. Code, § 245, subd. (a)(2)). Prior convictions were
also alleged pursuant to Pen. Code, § 667.5, subd. (b). Defendant pleaded not guilty and denied
each prior conviction allegation. Prior to trial, the issue of the prior convictions was bifurcated. The
trial ended in a mistrial when the jury was unable to reach a verdict on the current offenses. Before
the second trial, the prior conviction allegations were again bifurcated at defendant's request. After
the jury returned its verdict on the current offenses, the trial court discharged the jury. Defendant
waived his right to a jury trial as to the prior convictions, but the trial court allowed him to withdraw
his waiver after defense counsel indicated that she would not have advised him to make the waiver
if she had known that the jury had been discharged after returning its verdict. Defendant entered a
plea of once in jeopardy and moved to dismiss the allegations of prior convictions. The trial court
denied the motion. The truth of the alleged prior convictions was tried to a new jury, which found
each allegation to be true. Defendant was sentenced to the high term of three years on the burglary
charge, plus one year for each of the three prior prison terms, for a total of six years. (Superior Court
of Los Angeles County, No. A989753, James B. Pierce, Commissioner.) The Court of Appeal,
Second Dist., Div. One, No. B050162, affirmed.

The Supreme Court affirmed the judgment of the Court of Appeal. The court held that defendant
was not deprived of his right to a jury trial, since, after he withdrew his jury trial waiver, a
new jury was impanelled and determined the truth of the alleged prior convictions. Further, the
court held, defendant could not properly claim on appeal that he was denied his statutory right
to a determination of the alleged prior convictions by the same jury that determined his guilt; he
forfeited that right by failing to object in a timely fashion when the jury was discharged. However,
the court held that defendant's failure to object at the time the jury was discharged did not preclude
him from arguing on appeal that he was placed twice in jeopardy *581 when the truth of the
alleged prior convictions was tried to a new jury. Finally, the court held that the impanelment of
the new jury to determine the truth of the prior conviction allegations did not violate either state
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or federal double jeopardy protections. Because the anticipated proceedings relating to the alleged
prior convictions had not yet transpired at the time the trial court discharged the jury, jeopardy
did not then terminate as to those allegations. (Opinion by George, J., with Lucas, C. J., Panelli,
Arabian and Baxter, JJ., concurring. Separate dissenting opinion by Mosk, J. Separate dissenting
opinion by Kennard, J.)

HEADNOTES

Classified to California Digest of Official Reports

(D

Criminal Law § 556--Appellate Review--Presenting and Preserving Objections--Discharge of Jury
Before Determination of Truth of Prior Conviction Allegations--Double Jeopardy Claim.

In a prosecution for attempted murder, burglary, and assault with a firearm, in which the trial court
bifurcated determination of the truth of the alleged prior convictions, and then violated Pen. Code,
§§ 1025 and 1164, by discharging the jury before the jury had determined the truth of the prior
conviction allegations, defendant's failure to object did not preclude him from arguing on appeal
that he was placed twice in jeopardy when the truth of allegations of prior convictions was tried
to a new jury.

2)

Criminal Law § 691--Habitual Offenders--Procedure--Trial of Issue-- Right to Same Jury That
Determined Guilt--Waiver.

The rule that a waiver of the constitutional right to a jury trial must be express has no application
to the statutory right to have the same jury that determined the defendant's guilt of the currently
charged offenses determine the truth of allegations of prior convictions.

(3a, 3b)

Criminal Law § 556--Appellate Review--Presenting and Preserving Objections--Requirement of
Objection.

An appellate court will ordinarily not consider procedural defects or erroneous rulings, in
connection with relief sought or defenses asserted, where an objection could have been, but was
not, presented to the lower court by some appropriate method. The circumstances may involve such
intentional acts or acquiescence as to be appropriately classified under the headings of estoppel
or waiver. Often, however, the explanation is simply that it is unfair to the trial judge and to
the adverse party to take *582 advantage of an error on appeal when it could easily have been
corrected at the trial. The purpose of the general doctrine of waiver is to encourage a defendant to
bring errors to the attention of the trial court, so that they can be corrected or avoided and a fair
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trial had. A constitutional right, or a right of any other sort, may be forfeited in criminal as well as
civil cases by failing to timely assert the right before a tribunal having jurisdiction to determine it.

4

Criminal Law § 556--Appellate Review--Presenting and Preserving Objections--Requirement of
Objection--Distinction Between Waiver and Forfeiture: Words, Phrases, and Maxims--Forfeiture--
Waiver.

In the context of the requirement that to preserve an issue for appeal, an objection must be made
in the trial court, the terms “waiver” and “forfeiture” have been used interchangeably. However,
waiver is different from forfeiture. Whereas forfeiture is the failure to timely assert a right,
waiver is the intentional relinquishment or abandonment of a known right. Thus, in a prosecution
for attempted murder, burglary, and assault with a firearm, in which the trial court bifurcated
determination of the truth of allegations of prior convictions, and then violated Pen. Code, §§ 1025
and 1164, by discharging the jury before the jury had determined the truth of the prior conviction
allegations, defendant's failure to object to the discharge of the jury constituted a forfeiture, rather
than a waiver, of his statutory right to have that jury determine the truth of the alleged prior
convictions.

(5)

Criminal Law § 556--Appellate Review--Presenting and Preserving Objections--Discharge of Jury
Before Determination of Truth of Prior Conviction Allegations.

Although Pen. Code, §§ 1025 and 1164, prohibit a trial court from discharging a jury until it has
determined the truth of any alleged prior convictions, a defendant may not complain on appeal of a
departure from this requirement unless he or she timely objects in the trial court. In enacting those
statutes, the Legislature did not intend to create a procedural trap that would enable defense counsel
to ambush the trial judge and deprive the People of their statutory right to prove alleged prior
convictions for the purpose of enhancing the punishment of the repeat offender. Further, defense
counsel should not be forced to choose between honoring counsel's commitment to the court that a
jury trial on the prior conviction allegation would be waived, and counsel's duty to his or her client
to offer all available defenses to the charges and allegations contained in the accusatory pleading.
The defense is not required to remind the prosecution to present its evidence in a timely manner;
it is merely required to object to the discharge of the jury in the event it wishes to *583 assert
the defendant's statutory right to have the same jury that found him or her guilty also determine
the truth of the prior conviction allegations.

[See Cal.Jur.3d (Rev), Criminal Law, § 3384.]

(6a, 6b)
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Criminal Law § 691--Habitual Offenders--Procedure--Trial of Issue--Right to Same Jury That
Determined Guilt--Effect of Violation on Constitutional and Statutory Rights.

In a prosecution for attempted murder, burglary, and assault with a firearm, in which the trial court
bifurcated determination of the truth of allegations of prior convictions, and then violated Pen.
Code, §§ 1025 and 1164, by discharging the jury before it had determined the truth of the prior
conviction allegations, defendant was not deprived of his right to a jury trial, where he did not
object to the discharge of the jury and thereafter waived his right to a jury trial as to the alleged
prior convictions, and where he then withdrew his waiver and a new jury was impanelled and
determined the truth of the alleged prior convictions. Further, he could not properly claim on appeal
that he was denied his statutory right to a determination of the alleged prior convictions by the
same jury that determined his guilt; he forfeited that right by failing to object in a timely fashion
when the jury was discharged.

(7

Courts § 34--Decisions and Orders--Prospective and Retroactive Decisions--Defendant's Reliance
on Case as to Which Subsequent Critical Decisions Ordered Depublished.

A determination that defendant forfeited his statutory right to have the same jury determine both his
guilt and the truth of prior conviction allegations by failing to object in a timely fashion when the
jury was discharged before commencement of the proceedings on the priors was not an improper
retroactive application of a new rule, even though a Court of Appeal had earlier held that a trial
court's action in conducting further proceedings in such circumstances violated double jeopardy
principles, and the Supreme Court subsequently denied review in cases discussing this issue and
ordered depublication of cases critical of the Court of Appeal holding. A denial of a petition for
review is not an expression of opinion of the Supreme Court on the merits of the case, and, under
Cal. Rules of Court, rule 979(e), a depublication order by the Supreme Court is not to be deemed
an expression of opinion by the court as to the correctness of the result reached by the decision
or of any law set forth in the opinion. Further, the Court of Appeal opinion at issue was premised
entirely on double jeopardy principles and did not address the forfeiture issue, and an opinion is
not authority for a proposition not considered therein. *584

(8a, 8b)

Criminal Law § 30--Former Jeopardy--Discharge of Jury--Prior to Determination of Truth of Prior
Conviction Allegations.

In a prosecution for attempted murder, burglary, and assault with a firearm, in which the trial
court bifurcated determination of the truth of allegations of prior convictions, and in which the
trial court violated Pen. Code, §§ 1025 and 1164, by discharging the jury before the jury had
determined the truth of the prior conviction allegations, the impanelment of a new jury to determine
the truth of the prior conviction allegations did not violate either state or federal double jeopardy
protections. Because the anticipated proceedings relating to the alleged prior convictions had not
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yet transpired at the time the trial court discharged the jury, jeopardy did not then terminate as
to those allegations. Although Cal. Const., art. I, § 15 (safeguards in criminal proceedings), may
provide a level of protection higher than that afforded by its federal counterpart in some contexts,
nothing in the state constitutional provision or in past state decisions suggested that, in the present
context, the state double jeopardy provision should be interpreted differently than the federal
provision. (Disapproving the contrary holdings in People v. Wojahn (1984) 150 Cal.App.3d 1024,
1035 [198 Cal.Rptr. 277]; People v. Hockersmith (1990) 217 Cal.App.3d 968, 972 [266 Cal.Rptr.
380]; People v. Dee (1990) 222 Cal.App.3d 760, 765 [272 Cal.Rptr. 208]; and People v. West
(1990) 224 Cal.App.3d 1283, 1287 [274 Cal.Rptr. 524].)

[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) § 1527 et seq.]

€)

Criminal Law § 25--Former Jeopardy--Application of Constitutional Prohibition.

The constitutional prohibition against double jeopardy was designed to protect an individual from
being subjected to the hazards of trial and possible conviction more than once for an alleged
offense. However, courts have disparaged rigid, mechanical rules in the interpretation of the
constitutional provision, and the standards for determining when a double jeopardy violation has
occurred are not to be applied mechanically.
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GEORGIL, J.

Numerous California penal statutes allow increased punishment to be imposed upon a defendant if
the prosecution alleges and proves that the defendant has suffered one or more prior convictions.
In People v. Bracamonte (1981) 119 Cal.App.3d 644, 654 [174 Cal.Rptr. 191], the Court of
Appeal held that the defendant is entitled to have the determination of the truth of such allegations
bifurcated from the jury trial of the currently charged offenses.
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In the present case, we consider whether further proceedings to determine the truth of alleged
prior convictions are barred if, after such bifurcation has been ordered, the jury returns a verdict of
guilty and is discharged, without objection by the defendant, before the truth of the prior conviction
allegations has been determined or a jury waiver taken as to those allegations. For the reasons that
follow, we conclude that in such circumstances, further proceedings to determine the truth of the
prior conviction allegations are not prohibited either by statute or by the double jeopardy clauses
of the federal and state Constitutions. Accordingly, we disapprove the contrary holdings in People
v. Wojahn (1984) 150 Cal.App.3d 1024 [198 Cal.Rptr. 277] and its progeny.

Facts
Defendant Dennis Romero Saunders was charged with attempted murder (Pen. Code, §§ 664/187,

subd. (a)), ! burglary (§ 459), and assault with a firearm (§ 245, subd. (a)(2)). Further allegations
(pursuant to § 667.5, subd. (b)) included: that he had been convicted (in case No. 75-68(R)) of
the *586 felony offense of possession of stolen mail and had served a prior prison term for that
offense, had been convicted (in case Nos. A-079140 and A-079878) of the felony offenses of
rape (two counts), oral copulation (two counts), assault with a deadly weapon, burglary (three
counts), and robbery (six counts) and had served a prior prison term for those offenses, and had
been convicted (in case No. A-737687) of the felony oftense of attempted robbery and had served
a prior prison term for that offense.

I All further statutory references are to the Penal Code, unless otherwise noted.

Defendant pleaded not guilty and denied each allegation. The court docket reflects that,
immediately prior to trial, the “[i]ssue of prior convictions [was] bifurcated.” A jury trial
commenced, but ended in a mistrial when the jury was unable to reach a verdict on the current
offenses.

Immediately prior to commencement of the second jury trial, the trial court, on defendant's motion,
again bifurcated determination of the truth of the alleged prior convictions from trial of the
remaining charges and allegations. The trial court ruled, however, that should defendant testify,
his prior convictions relating to credibility could be employed to impeach his testimony.

Defendant did testify, stating he was on parole at the time of the alleged offenses and previously
had been convicted of possession of stolen mail, three counts of burglary, six counts of robbery,
and one count of attempted robbery.

When the jury returned its verdict on the current offenses, the deputy public defender who
represented defendant at trial, Janet Aldapa, was not present, and defendant was represented by
Deputy Public Defender Ron Brown. The jury found defendant guilty of burglary, but not guilty of
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attempted murder or assault with a firearm. The trial court then discharged the jury and continued
the case to the following day, when defendant appeared, represented by Ms. Aldapa.

The trial court at that time indicated its understanding, which Ms. Aldapa confirmed, that defendant
wished to waive his right to jury trial as to the alleged prior convictions. Defendant then personally
waived that right, as did the People. The prosecutor submitted certified records of the prior
convictions, which were admitted into evidence without objection; the truth of the allegations was
submitted to the court, and proceedings were adjourned to the following court day.

When the case resumed, Ms. Aldapa stated that when she had advised defendant to waive his
right to jury trial as to the alleged prior convictions, *587 she was unaware the jury had been
discharged. In response, the trial court recalled that Ms. Aldapa had stated, in a discussion held off
the record during the course of the second jury trial, that her client would waive his right to jury trial
as to the alleged prior convictions. Ms. Aldapa admitted having told the court she would advise her
client to waive his right to jury trial but claimed that had she known the jury had been discharged
after returning its verdict, she would not have so advised her client. The trial court then permitted
defendant to withdraw his waiver of his right to jury trial as to the alleged prior convictions.

Following a brief recess, defendant entered a plea of once in jeopardy and moved to dismiss the
allegations of prior convictions. The trial court denied the motion. The truth of the alleged prior
convictions was tried to a new jury, which found true each of the above mentioned allegations.
Defendant was sentenced to state prison for the high term of three years on the burglary charge, plus
one year for each of the three prior prison terms (§ 667.5, subd. (b)), for a total term of six years.

Defendant appealed, raising the contention, among others, that impanelling a new jury to determine
the truth of the prior conviction allegations violated state statutory law and unconstitutionally
placed him twice in jeopardy. After the Court of Appeal affirmed the judgment, we granted
defendant's petition for review to determine whether, after discharge of the jury under the
circumstances here present, the trial court was barred from conducting further proceedings to
determine the truth of the prior conviction allegations.

Discussion

Statutory Provisions
The procedure established by the Legislature for the proof of allegations of prior convictions has

not been altered substantially for nearly a century. Section 1025, enacted originally in 1874,2
provides: “When a defendant who is charged in the accusatory pleading with having suffered a
previous conviction pleads either guilty or not guilty of the offense charged against him, he must
be asked whether he has suffered such previous conviction. ... If he answers that he has not, ... the
question whether or not he *588 has suffered such previous conviction must be tried by the jury
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which tries the issue upon the plea of not guilty .... In case the defendant pleads not guilty, and
answers that he has suffered the previous conviction, the charge of the previous conviction must

not be read to the jury, nor alluded to on the trial.” 3

2 Section 1025 has an unusual history. Enacted in substantially its present form in 1874, it was

repealed in 1880 and reenacted in 1901. (Code Amends. 1873-1874, ch. 614, § 50, p. 439;
Code Amends. 1880, ch. 47, § 56, p. 19; Stats. 1901, ch. 158, § 237, p. 486.) But this court
invalidated the 1901 revision of the Penal Code of which the reenactment of section 1025
was a part. (Lewis v. Dunne (1901) 134 Cal. 291 [66 P. 478].) In 1905, section 1025 again
was reenacted. (Stats. 1905, ch. 574, § 6, p. 773.) Only minor amendments, not relevant here,
have been made to the statute subsequent to the latter reenactment.

Also in 1874, section 1093 was amended to provide, as it still does today, that at the
commencement of a felony trial, the clerk shall read to the jury the accusatory pleading but,
in the event the defendant admits having suffered an alleged prior conviction, the clerk “shall
omit therefrom all that relates to such previous conviction.” (Code Amends. 1873-1874, ch.
614, § 63, p. 444.) That same year, section 1158 was amended to provide, as it still does
today, that in the event the defendant is alleged to have suffered a prior conviction, the jury
must, “unless the answer of the defendant admits [such prior conviction], find whether or not
he has suffered such previous conviction.” (Code Amends. 1873-1874, ch. 614, § 67, p. 446.)

At the time section 1025 was enacted, a defendant who was alleged to have suffered a prior
conviction had two choices: admit the alleged prior conviction, or have the truth of the allegation
determined concurrently—during the trial of the current charges—by the jury entrusted with
deciding the defendant's guilt or innocence of those charges. On numerous occasions, this
procedure was upheld against challenges by defendants. (People v. Owens (1980) 112 Cal.App.3d
441, 446-447 [169 Cal.Rptr. 359], and cases cited therein; see also People v. Coleman (1904) 145
Cal. 609, 611- 613 [79 P. 283].)

The foregoing procedure reflected the state of the law until 1981, when the Court of Appeal in
People v. Bracamonte, supra, 119 Cal.App.3d 644, held that a defendant who denies an alleged
prior conviction “is entitled to a bifurcated proceeding wherein the jury is not informed of his prior
convictions, either through allegations in the charge or by the introduction of evidence, until it

has found the defendant guilty.” (/d. at p. 654.) 4 The court in Bracamonte observed that a rule
requiring a bifurcated trial was not in conflict with section 1025: “While section 1025 does state
that 'the question whether or not he has suffered such previous conviction must be tried by the jury
which tries the issue upon the plea of not guilty' (italics added), it does not state nor imply that the
jury should try both issues simultaneously.” (119 Cal.App.3d at p. 652, italics in original.)
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4 We previously have not addressed, and do not address in the present case, the validity of this

“"Judicially declared rule[] of practice.' ” (/d. at p. 655.)

In 1984, the Court of Appeal in People v. Wojahn, supra, 150 Cal.App.3d 1024, addressed what
in subsequent years would prove to be a recurring problem. As required by the rule announced in
Bracamonte, supra, 119 Cal.App.3d 644, the trial court in Wojahn bifurcated the determination of
the truth of the defendant's alleged prior conviction from the trial of the pending *589 charges. But
after the jury returned a verdict of guilty, the court discharged the jury without having submitted
to the jury the determination of the truth of the alleged prior conviction. Three weeks later, over
the defendant's objection, the court instituted a new proceeding to determine the truth of the
prior conviction allegation; the defendant waived his right to a jury trial, and the court found the
allegation to be true.

The Court of Appeal in Wojahn, concluding that the proceeding to determine the truth of the
alleged prior conviction placed the defendant twice in jeopardy, directed the trial court to strike
the sentence enhancement that was based upon the prior conviction. (People v. Wojahn, supra, 150
Cal.App.3d 1024, 1035.)

In 1988, four years after the decision in Wojahn, the Legislature amended section 1164 to add
subdivision (b), which provides: “No jury shall be discharged until the court has verified on the
record that the jury has either reached a verdict or has formally declared its inability to reach a
verdict on all issues before it, including, but not limited to, the degree of the crime or crimes
charged, and the truth of any alleged prior conviction whether in the same proceeding or in a
bifurcated proceeding.” One apparent purpose of this amendment was to prevent recurrence of the
situation that arose in Wojahn by directing the trial court not to discharge the jurors until the court
had confirmed that any alleged prior convictions had been considered by them.

In the present case, the trial court violated sections 1025 and 1164 by discharging the jury before the
jury had determined the truth of the alleged prior convictions. But defendant did not call this error
to the court's attention by timely objection. (1, 2)(See fn. 5.) As we shall explain, defendant's failure
to object precludes his obtaining appellate relief on the basis of the statutory error committed by

the trial court. >

Defendant's failure to object does not preclude his arguing on appeal that he was placed
twice in jeopardy. (People v. Superior Court (Marks) (1991) 1 Cal.4th 56, 77, fn. 20 [2
Cal.Rptr.2d 389, 820 P.2d 613]). Defendant's double jeopardy claim is discussed later in
this opinion. Defendant's failure to object also would not preclude his asserting on appeal
that he was denied his constitutional right to a jury trial. (Cal. Const., art. I, § 16; People
v. Holmes (1960) 54 Cal.2d 442, 443-444 [5 Cal.Rptr. 871, 353 P.2d 583].) But defendant
was not denied his right to a jury trial regarding the truth of the alleged prior convictions.
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He expressly waived that right and later, after the trial court granted his motion to withdraw
his waiver, was afforded a jury trial on that issue. The rule that a waiver of the constitutional
right to a jury trial must be express has no application to the statutory right to have the same
jury that determined defendant's guilt of the currently charged offenses determine the truth
of alleged prior convictions.

(3a) “'An appellate court will ordinarily not consider procedural defects or erroneous rulings, in
connection with relief sought or defenses asserted, *590 where an objection could have been,
but was not, presented to the lower court by some appropriate method .... The circumstances may
involve such intentional acts or acquiescence as to be appropriately classified under the headings
of estoppel or waiver .... Often, however, the explanation is simply that it is unfair to the trial judge
and to the adverse party to take advantage of an error on appeal when it could easily have been
corrected at the trial.' ” (Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184-185,
fn. 1 [151 Cal.Rptr. 837, 588 P.2d 1261], italics in Doers.) “ 'The purpose of the general doctrine
of waiver is to encourage a defendant to bring errors to the attention of the trial court, so that they
may be corrected or avoided and a fair trial had ...." ” (People v. Walker (1991) 54 Cal.3d 1013,
1023 [1 Cal.Rptr.2d 902, 819 P.2d 861].) ( 4)(See fn. 6.), ( 3b) “ 'No procedural principle is more
familiar to this Court than that a constitutional right,' or a right of any other sort, 'may be forfeited
in criminal as well as civil cases by the failure to make timely assertion of the right before a tribunal
having jurisdiction to determine it.' [Citation.]” (United States v. Olano (1993) U.S. ,

[123 L.Ed.2d 508, 517, 113 S.Ct. 1770].°

6 In this context, the terms “waiver” and “forfeiture” have long been used interchangeably.

The United States Supreme Court recently observed, however: “Waiver is different from
forfeiture. Whereas forfeiture is the failure to make the timely assertion of a right, waiver is
the 'intentional relinquishment or abandonment of a known right.' [Citations.]” (United States
v. Olano, supra, U.S. , [123 L.Ed.2d 508, 519].) Thus, it probably is most accurate
to denominate defendant's failure to object to the discharge of the jury that determined his
guilt as a forfeiture, rather than a waiver, of his statutory right to have that jury determine
the truth of the alleged prior convictions.

“The rationale for this rule was aptly explained in Sommer v. Martin (1921) 55 Cal.App. 603 at
page 610 [204 P. 33] ...: ' ”In the hurry of the trial many things may be, and are, overlooked which
would readily have been rectified had attention been called to them. The law casts upon the party
the duty of looking after his legal rights and of calling the judge's attention to any infringement of
them. If any other rule were to obtain, the party would in most cases be careful to be silent as to his
objections until it would be too late to obviate them, and the result would be that few judgments
would stand the test of an appeal.” ' ” (Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757,
784 [174 Cal.Rptr. 348].)
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(5) Thus, although sections 1025 and 1164 prohibit a trial court from discharging a jury until
it has determined the truth of any alleged prior convictions, a defendant may not complain on
appeal of a departure from this procedural requirement unless the error has been brought to the
attention of the trial court by means of a timely and specific objection. We do not believe that the
Legislature, in enacting sections 1025 and 1164, intended to create a procedural trap that would
enable defense counsel to ambush the *591 trial judge and deprive the People of their statutory
right to prove one or more alleged prior convictions for the purpose of enhancing the punishment
of the repeat offender. Nor should the law place a defense attorney in the untenable position of
having to choose between honoring counsel's commitment to the court (that jury trial on the prior
conviction allegation would be waived) and counsel's duty to his or her client (to offer all available

defenses to the charges and allegations contained in the accusatory pleading). !

7 In her dissent, Justice Kennard asserts that our conclusion imposes an obligation on the

defense to bring to the court's attention the prosecution's failure to present its evidence at
the appropriate time. (Post, at p. 601.) In advancing this argument, however, the dissent
fails to consider that the issue of the prior conviction enhancement had been bifurcated from
the 1ssue of guilt at defendant's request, and that the portion of the proceedings concerning
the prior conviction allegations had not yet begun when the jury was dismissed. Thus, our
conclusion does not require the defense to remind the prosecution to present its evidence in
a timely manner, but merely requires the defense to object to the discharge of the jury in the
event it wishes to assert its statutory right to have the same jury that found defendant guilty
also determine the truth of the prior conviction allegations.

Justice Kennard's dissent also asserts that as a general rule, “[a] party forfeits a legal right by
silence only when the law allocates to that party the legal duty or obligation to speak.” (Post,
at p. 601, fn. omitted.) None of the authorities cited in the dissent announce such a rule.
Instead, the dissent apparently gleans this rule from the existence of various claims that may
be raised on appeal in the absence of an objection. Although the dissent describes several
circumstances, not present here, in which a claim may be raised on appeal in the absence of
a timely objection in the court below, these are discrete exceptions to the well-established
general rule, stated above, that a failure to object results in a forfeiture of the right sought to
be asserted. None of the cases cited in the dissent questions this general rule or purports to
limit it in the manner suggested by the dissent.

In the present case, the trial court discharged the jury after it returned a guilty verdict, because
the court—reasonably, in light of defense counsel's representations—believed that defendant did
not wish to have the issue of the truth of the prior conviction allegations determined by the jury.
Defendant did not object to the discharge of the jury and, thereafter, waived his right to a jury trial
as to the alleged prior convictions. Defendant, on the advice of counsel, subsequently changed his
mind, and the trial court permitted him to withdraw his jury waiver. A new jury was impanelled
and determined the truth of the alleged prior convictions.
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(6a) Defendant was not deprived of his right to a jury trial. Nor can he properly claim on appeal that
he was denied his statutory right to a determination of the alleged prior convictions by the same
jury that determined his guilt. He forfeited that right by failing to object in a timely fashion when
the jury was discharged. ( 7)(See fn. 8.), ( 6b) Defendant is precluded, therefore, from arguing on
appeal that reversal of the judgment is required because the trial court violated sections 1025 and
1164, subdivision (b), by discharging *592 the jurors before they could determine the truth of

the prior-conviction allegations.

8

8

In her dissent, Justice Kennard describes as a “new rule” our holding that, by failing to object,
defendant forfeited his statutory rights under section 1025 (to have the same jury determine
defendant's guilt and the truth of the prior conviction allegations), the dissent therefore
concluding that this holding “may not be applied retroactively when existing law did not
require an objection.” (Post, at p. 606.) Justice Kennard bases her conclusion (that existing
law did not require an objection) on the holding of the Court of Appeal in People v. Wojahn,
supra, 150 Cal.App.3d 1024, and this court's pattern of denying review in cases discussing
this issue following Wojahn and ordering depublication of cases critical of Wojahn. The
dissent's analysis is flawed.

To begin with, the dissent errs in concluding that by denying review in some cases and
ordering depublication of the opinions in others, this court “endorsed” the decision in
Wojahn. (Post, at p. 607.) We recently reaffirmed “the well-established rule in this state that
a denial of a petition for review is not an expression of opinion of the Supreme Court on the
merits of the case. [Citations.]|” (Camper v. Workers' Comp. Appeals Bd. (1992) 3 Cal.4th
679, 689, fn. 8 [12 Cal.Rptr.2d 101.) Consistently with the foregoing principles, rule 979(e)
of the California Rules of Court, adopted in 1990, declares that “[a]n order of the Supreme
Court directing depublication of an opinion in the Official Reports shall not be deemed an
expression of opinion of the Supreme Court of the correctness of the result reached by the
decision or of any of the law set forth in the opinion.”

In any event, the decision in Wojahn was premised entirely upon double jeopardy principles.
The opinion in that case does not address the issue whether the defendant's failure to object
to the discharge of the jury resulted in a forfeiture of his statutory rights under section 1025.
Because “an opinion is not authority for a proposition not therein considered” (Ginns v.
Savage (1964) 61 Cal.2d 520, 524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689]), defendant cannot
be deemed to have relied upon Wojahn in failing to assert his rights under section 1025.

No case has held that a claimed violation of section 1025 may be asserted on appeal in the
absence of an objection in the trial court. Accordingly, the dissent is mistaken in relying upon
the rule stated in People v. Welch (1993) 5 Cal.4th 228, 238 [19 Cal.Rptr.2d 520, 851 P.2d
802], excusing a failure to object “where existing law overwhelmingly said no such objection
was required.” (Fn. omitted.) Our holding in the present case, that because defendant failed
to object on this ground in the trial court he is precluded from arguing on appeal that he was
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denied his statutory rights under section 1025, is an application of settled principles and does
not announce a new rule of law.

Like the Court of Appeal in Wojahn, however, we conclude that defendant's failure to object
to the discharge of the jury did not waive his double jeopardy claim. We address the merits
of that claim below.

Defendant's failure to object does not, however, preclude his arguing on appeal that he was
deprived of his constitutional right not to be placed twice in jeopardy. (People v. Superior Court
(Marks), supra, 1 Cal.4th 56, 77, fn. 20; Curry v. Superior Court (1970) 2 Cal.3d 707, 713 [87
Cal.Rptr. 361, 470 P.2d 345].) We now consider that issue.

Double Jeopardy
The Fifth Amendment to the United States Constitution provides that “[n]o person shall ... be
subject for the same offense to be twice put in jeopardy of life or limb ....” This guarantee is

applicable to the states *593 through the Fourteenth Amendment. (Benton v. Maryland (1969) 395
U.S. 784, 794 [23 L.Ed.2d 707, 715-716, 89 S.Ct. 2056], overruling Palko v. Connecticut (1937)
302 U.S. 319 [82 L.Ed.2d 288, 58 S.Ct. 149].) Similarly, article I, section 15, of the California
Constitution provides: “Persons may not twice be put in jeopardy for the same offense ....”

(8a) Defendant contends that impanelling a new jury to determine the truth of the prior conviction
allegations placed him once again in jeopardy. We assume, without deciding, that double jeopardy
principles apply to allegations of prior convictions (see, e.g., People v. Superior Court (Marks),
supra, 1 Cal.4th 56, 78, fn. 22 [double jeopardy principles apply to use-of-a-firearm allegation];
People v. Bonner (1979) 97 Cal.App.3d 573, 575 [158 Cal.Rptr. 821] [double jeopardy principles
apply to an enhancement allegation of possession for sale of more than a specified quantity of
heroin]; Lockhart v. Nelson (1988) 488 U.S. 33, 37-38, fn. 6 [102 L.Ed.2d 265, 271-272, 109 S.Ct.
285] [assuming, without deciding, that double jeopardy principles apply to noncapital sentencing
proceedings]), and that jeopardy attached as to the alleged prior convictions at the time the jury was
sworn to determine defendant's guilt of the current charges. (Cf. Serfass v. United States (1975)
420 U.S. 377, 388 [43 L.Ed.2d 265, 273-274, 95 S.Ct. 1055].) But we conclude, for the reasons
that follow, that because the anticipated proceedings relating to the alleged prior convictions had
not yet transpired at the time the trial court discharged the jury, jeopardy did not then terminate as
to those allegations. Accordingly, the conduct of further trial proceedings as to the alleged prior
convictions did not place defendant twice in jeopardy.

(9) “ 'The constitutional prohibition against “double jeopardy* was designed to protect an
individual from being subjected to the hazards of trial and possible conviction more than once
for an alleged offense. ... ” (Serfass v. United States, supra, 420 U.S. 377, 387 [43 L.Ed.2d 265,
273,95 S.Ct. 1055].) Courts “have disparaged 'rigid, mechanical' rules in the interpretation of the
Double Jeopardy Clause. [Citation.]” (/d. at p. 390 [43 L.Ed.2d at p. 275].) “The exaltation of
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form over substance is to be avoided.” (United States v. DiFrancesco (1980) 449 U.S. 117, 142
[66 L.Ed.2d 328, 349, 101 S.Ct. 426].) The standards for determining when a double jeopardy
violation has occurred are not to be applied mechanically. (Arizona v. Washington (1978) 434 U.S.
497,506 [54 L.Ed.2d 717, 728-729, 98 S.Ct. 824]; see lllinois v. Somerville (1973) 410 U.S. 458,
469 [35 L.Ed.2d 425, 433-434, 93 S.Ct. 1066].)

In Ohio v. Johnson (1984) 467 U.S. 493 [81 L.Ed.2d 425, 104 S.Ct. 2536], the defendant was
indicted for murder, involuntary manslaughter, aggravated robbery, and grand theft as a result
of the killing of Thomas Hill and the *594 theft of property from Hill's apartment. At his
arraignment, the defendant offered to plead guilty to involuntary manslaughter and grand theft,
while pleading not guilty to murder and aggravated robbery. Over the state's objection, the trial
court accepted the guilty pleas, sentenced the defendant, and then dismissed the remaining charges
on the ground that further prosecution would place the defendant twice in jeopardy for the same
offense. The high court disagreed, noting: “No interest of [the defendant] protected by the Double
Jeopardy Clause is implicated by continuing prosecution on the remaining charges brought in the
indictment. ... [The defendant] has not been exposed to conviction on the charges [which were
dismissed], nor has the State had the opportunity to marshal its evidence and resources more than
once or to hone its presentation of its case through a trial. ... There simply has been none of the
governmental overreaching that double jeopardy is supposed to prevent. On the other hand, ending
prosecution now would deny the State its right to one full and fair opportunity to convict those
who have violated its laws. [Citation.]” (/d. at pp. 501-502 [81 L.Ed.2d at p. 435].)

In Swisher v. Brady (1978) 438 U.S. 204 [57 L.Ed.2d 705, 98 S.Ct. 2699], the United States
Supreme Court considered a juvenile law procedure that permitted a case to be heard first by a
master and then by a judge of the juvenile court. The high court held that the prescribed procedure
did not violate the double jeopardy clause, because “an accused juvenile is subjected to a single
proceeding which begins with a master's hearing and culminates with an adjudication by a judge.”
(Id. at p. 215 [57 L.Ed.2d at p. 714].) This holding was based upon the high court's conclusion
that the challenged procedure “does not impinge on the purposes of the Double Jeopardy Clause,”
because it “does not provide the prosecution that forbidden 'second crack' ” at supplying evidence
it failed to produce in an earlier hearing, it did not enhance the risk that an innocent person would
be convicted by taking the question of guilt to a series of persons or groups empowered to make
binding determinations,” and it did not unfairly subject the defendant to the embarrassment,
expense, and ordeal of a second trial ....“ (/d. at pp. 215-216 [57 L.Ed.2d at pp. 715-716].)

(8b) In the present case, none of the interests of defendant protected by the double jeopardy
clause were impaired by the procedure that was followed. Defendant was not at risk, during trial
of the current charges, that the jury would find true the prior conviction allegations, because at
defendant's request the truth of those allegations had been bifurcated from the trial of the current
charges. At the time the jury was discharged, ” 'criminal proceedings against [defendant had]
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not run their full course.' “ ( *595 Justices of Boston Municipal Court v. Lydon (1984) 466 U.S.
294, 308 [80 L.Ed.2d 311, 325, 104 S.Ct. 1805].) The evils against which the double jeopardy
clause is directed were absent in the present situation. Moreover, dismissal of the prior conviction
allegations would deny the People their right to a full and fair opportunity to prove the truth of the
allegations. (Cf. People v. Superior Court (Marks), supra, 1 Cal.4th 56, 75-77.) We conclude that,
because at defendant's request the determination of the truth of the alleged prior convictions had
been bifurcated from trial of the current charges, defendant was not placed twice in jeopardy when
the trial court, without objection by defendant, discharged the jury following the guilty verdict
and, as necessitated by the bifurcation order, conducted further proceedings to determine the truth
of the alleged prior convictions.

Defendant cites our decision in Stone v. Superior Court (1982) 31 Cal.3d 503, 516, fn. 7 [18
Cal.Rptr. 647, 646 P.2d 809], in which we referred to ” the defendant's ' ““valued right to have his
trial completed by a particular tribunal.” ' [Citations.]* But nothing in our opinion in Stone suggests
that, in a bifurcated trial, the double jeopardy clause guarantees the defendant the right to have
the truth of prior conviction allegations determined by the same jury that considers the current
offenses. In Stone, we observed that the United States Supreme Court has employed the above
quoted phrase to describe the aspect of double jeopardy protection that provides: ”” Once jeopardy
has attached, discharge of the jury without a verdict is tantamount to an acquittal ....“ (/d. at p. 516.)

In the present case, the jury that found defendant guilty of the current charged offense of burglary
made no findings as to the alleged prior convictions, because those allegations had not been
submitted to them. Thus, there can be no implication in the present case that the jury disbelieved
the allegations of prior convictions and therefore implicitly found those allegations not true.

If defendant were correct that the double jeopardy clause required that the same jury that
determines a defendant's guilt also must determine the truth of any alleged prior convictions, the
various states would be prohibited from requiring that the truth of alleged prior convictions be
determined by a new jury following discharge of the jury that returned a guilty verdict on the
current charges. (See Swisher v. Brady, supra, 438 U.S.204,215-216 [57 L.Ed.2d at pp. 715-716].)
But such a system would not contravene any principle embodied in the double jeopardy clause.
That guarantee is designed to prevent an accused from being placed at risk more than once on
a single charge; it is not concerned with whether, in a bifurcated trial, a single jury or multiple
juries are utilized. Certainly, a state would not be prohibited by the double jeopardy clause from
providing by statute that, following a guilty *596 verdict, a new jury should be impanelled to
determine the truth of alleged prior convictions, or that the truth of such allegations should be
determined by the court sitting without a jury. (See McMillan v. Pennsylvania (1986) 477 U.S.
79, 93 [91 L.Ed.2d 67, 80-81, 106 S.Ct. 2411] [’[T]here is no Sixth Amendment right to jury
sentencing, even where the sentence turns on specific findings of fact.”]; Spencer v. Texas (1967)
385 U.S. 554,560 [17 L.Ed.2d 606, 612, 87 S.Ct. 648] ["The states have always been given wide
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leeway in dividing responsibility between judge and jury in criminal cases.”]; U.S. v. Ruo (11th
Cir. 1991) 943 F.2d 1274, 1275 [Prior convictions need not be alleged in indictment or proved at
trial for enhanced sentence under federal Armed Career Criminal Act.].)

In most instances, a defendant is benefitted by having a new jury determine the truth of alleged
prior convictions, because the new jury will not have heard the evidence supporting the defendant's
conviction of the current charges. In the present case, for instance, defendant, during his testimony
at the trial of the current charges, had admitted suffering nearly all of the numerous alleged prior
convictions.

Just as a procedure calling for the impanelling of a new jury to determine the truth of alleged prior
convictions following the return of a guilty verdict in a bifurcated proceeding would not offend
the double jeopardy clause, neither did the procedure employed in the present case. As we have
explained, by failing to object, defendant forfeited his statutory right to have the jury that returned
the guilty verdict determine the truth of the alleged prior convictions. The impanelling of another
jury thus was permitted under California law. For the reasons discussed above, we conclude that
this procedure did not place defendant twice in jeopardy.

Our analysis has centered upon the double jeopardy clause of the federal Constitution. Although in
some contexts article I, section 15, of the California Constitution may provide a level of protection
higher than that afforded by its federal counterpart (see, e.g., People v. Superior Court (Marks),
supra, 1 Cal.4th 56, 71, fn. 13; Curry v. Superior Court, supra, 2 Cal.3d 707, 712-713), nothing
in the language or history of the state constitutional provision, or in past California decisions,
suggests that, in the present context, the double jeopardy clause of the California Constitution
should be interpreted differently from the corresponding clause of the federal Constitution. The
same considerations, discussed above, that lead us to consider the double jeopardy clause of the
federal Constitution inapplicable to the present situation cause us to conclude that the parallel
provision in the California Constitution was not violated by the procedure followed by the trial
court.

We hold that, because determination of the truth of the alleged prior convictions was bifurcated
from the trial of the current charges, the court's *597 action in conducting further proceedings
to determine the truth of those allegations, following discharge of the jury that returned the guilty

verdict, did not violate the double jeopardy clause of either the United States Constitution or the

California Constitution.

We disapprove the contrary holdings in People v. Wojahn, supra, 150 Cal.App.3d 1024,
1035; People v. Hockersmith (1990) 217 Cal.App.3d 968, 972 [266 Cal.Rptr. 380]; People
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y. Dee (1990) 222 Cal.App.3d 760, 765 [272 Cal.Rptr. 208]; and People v. West (1990) 224
Cal.App.3d 1283, 1287 [274 Cal.Rptr. 524].

Disposition
The judgment of the Court of Appeal is affirmed.

Lucas, C. J., Panelli, J., Arabian, J., and Baxter, J., concurred.

MOSK, J.

I dissent. Defendant was placed in jeopardy as to the underlying charges and the prior conviction
allegations when the jury was sworn on March 7, 1990. When the jury was discharged on March
15, 1990, without deciding the issue of the truth of the prior conviction allegations, and without
the consent of defendant or legal necessity, the prior conviction allegations could not be retried
without offending the double jeopardy clauses of the state and federal Constitutions.

I also would find that it is not part of defendant's burden to object when the People fail to try him
on a part of the information. In our adversary system, it is the People's burden to prove the charges,
and it is not part of defendant's burden to help the People meet their responsibility.

I

It 1s black letter law that ”’[o]nce jeopardy has attached, discharge of the jury without a verdict is
tantamount to an acquittal and prevents a retrial, unless the defendant consented to the discharge or
legal necessity required it. ““ (Stone v. Superior Court (1982) 31 Cal.3d 503, 516 [183 Cal.Rptr. 647,
646 P.2d 809]; Arizona v. Washington (1978) 434 U.S. 497, 503-505 [54 L.Ed.2d 717, 726-728,
98 S.Ct. 824].)

It is true that we should not engage in a purely mechanical analysis of when jeopardy attaches
and terminates. The states have some freedom, as the majority opinion observes, in setting up
procedures to separate or consolidate trial of charges in a criminal proceeding. (Maj. opn., ante,
pp. 595-596.) But if under state law an allegation requires trial with the hallmarks of the trial on
guilt or innocence,* that is, before a jury with precise fact-finding *598 duties to be carried out
under a “beyond a reasonable doubt* standard in the same proceeding as the underlying criminal
charges, then double jeopardy protections apply to trial of that allegation. (Bullington v. Missouri
(1981) 451 U.S. 430, 438-439 [68 L.Ed.2d 270, 278-279, 101 S.Ct. 1852] [jeopardy attaches to
life verdict in capital sentencing trial that bore hallmarks of trial on guilt or innocence]; see also
Arizona v. Rumsey (1984) 467 U.S. 203, 209-211 [81 L.Ed.2d 164, 170-172, 104 S.Ct. 2305].)
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We ourselves have said that jeopardy attaches to trial of sentence enhancement allegations when
the jury is sworn to try the underlying offenses. (People v. Superior Court (Marks) (1991) 1 Cal.4th
56, 78, tn. 22 [2 Cal.Rptr.2d 389, 820 P.2d 613].)

Moreover, Penal Code section 1025 requires that the prior conviction allegation be tried in a
unitary proceeding by the same jury that tries the underlying charges. This interpretation is long
established. (People v. Kingsbury (1945) 70 Cal.App.2d 128, 131 [160 P.2d 587]; see also People
v. Ysabel (1938) 28 Cal.App.2d 259, 263-264 [82 P.2d 476].) The accusatory pleading must allege
the charged prior conviction (People v. Lo Cicero (1969) 71 Cal.2d 1186, 1192 [80 Cal.Rptr. 913,
459 P.2d 241]; Pen. Code, § 969), the accused has the right to have the allegation tried by a jury,
and the proof beyond a reasonable doubt standard applies. (People v. Morton (1953) 41 Cal.2d
536, 539 [261 P.2d 523].) State law contemplates, obviously, that jeopardy attaches to the trial of
the prior conviction allegation when the jury that is to try both the underlying charges and the prior
conviction allegations is sworn.

Trial of the underlying charges and the prior conviction allegations was bifurcated. This does not
mean that jeopardy did not attach as to the prior conviction allegations when the jury was sworn. As
the Court of Appeal in People v. Wojahn (1984) 150 Cal.App.3d 1024, 1033 [198 Cal.Rptr. 277],
properly observed, bifurcation separates issues in a trial, but it does not, unlike severance, produce
two causes to be heard in two separate trials. (/d. at p. 1033; accord, People v. Givan (1992) 4
Cal.App.4th 1107, 1114-1115 [6 Cal.Rptr.2d 339].) That bifurcation separates issues rather than
proceedings is clear from the determination of the court in People v. Givan, supra, 4 Cal.App.4th
1107, that the assertion of the right of self-representation is untimely if made for the first time in
a bifurcated trial when the jury takes up the issue of the prior conviction allegations.

Here, jeopardy attached to trial of the prior conviction allegations on March 7, 1990. The jury was
discharged on March 15, 1990, without rendering a verdict on the allegations. There was no legal
necessity for the *599 discharge of the jury, nor did defendant consent to the discharge without
verdict at that time. It seems clear that retrial is barred.

The majority do not contend that jeopardy had not attached at the time the jury was sworn on
March 7, 1990. Rather, they contend that jeopardy did not ferminate when the jury was discharged.
(Maj. opn, ante, p. 592.) In other words, jeopardy attached when the jury was sworn on March 7,
1990, continued after that jury was discharged without rendering a verdict on the allegations, and
continued while another jury was selected, heard the case, and rendered its verdict.

For this novel view the majority draw an analogy to two cases decided by the United States
Supreme Court. In one, at arraignment, long before jeopardy attached, defendant offered to plead
guilty to a lesser offense and the court accepted the plea over the prosecutor's objection, and
dismissed the remaining counts. The high court determined that there was no double jeopardy bar
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to trial on the dismissed counts, because defendant had never been subject to trial as to those counts.
(Ohio v. Johnson (1984) 467 U.S. 493, 501-502 [81 L.Ed.2d 425, 434-435, 104 S.Ct. 2536].)

The proceeding here is not analogous. Unlike in Ohio v. Johnson, supra, 467 U.S. 493, here
jeopardy did attach, a jury was selected and sworn, and defendant was on trial. ”The reason for
holding that jeopardy attaches when the jury is impaneled and sworn lies in the need to protect
the interest of the accused in retaining a chosen jury.“ (Crist v. Bretz (1978) 437 U.S. 28, 35 [57
L.Ed.2d 24, 31, 98 S.Ct. 2156].) The defendant in Ohio v. Johnson, supra, 467 U.S. 493, pleaded
guilty at the arraignment and so never had a jury to retain, and was never on trial. While the result
in that case 1s not surprising, it offers no guidance in the present case.

The second case the majority offer is Swisher v. Brady (1978) 438 U.S. 204 [57 L.Ed.2d 705,
98 S.Ct. 2699], in which Maryland provided for a two-tier system of trial of juvenile offenses,
in which the ”accused juvenile is subjected to a single proceeding which begins with a master's
hearing and culminates with an adjudication by a judge.* (Swisher v. Brady, supra, 438 U.S. at p.
215 [57 L.Ed.2d at p. 715].) The court explained that the unitary proceeding did not subject the
minor to two trials, nor could the state present additional evidence at the judicial hearing without
the minor's consent. As it is only the judge who acts as final fact finder and adjudicator, the minor
is not twice in jeopardy. (/d. at pp. 215-217 [57 L.Ed.2d at pp. 714-716].)

Again, the procedure at issue here is not analogous. We do not have a two-tier system with respect
to trial of prior conviction allegations, we have *600 a unitary system. There is to be one trial,
and we treat the prior conviction allegation as part of the trial on the underlying offenses, to be
tried in one single proceeding. As state law does not contemplate a second proceeding before a
new jury on the prior conviction allegation, it cannot be said that jeopardy does not terminate until
such a second proceeding occurs.

Finally, the majority claim that no interest of defendant's that is protected by the double jeopardy
clause is injured by the proceedings that occurred in this case. (Maj. opn, ante, p. 593.) Not so. One
of the three main interests long recognized by the United States Supreme Court as protected by the
double jeopardy clause is the interest in having the entire case tried before one tribunal. (United
States v. DiFrancesco (1980) 449 U.S. 117, 128 [66 L.Ed.2d 328, 339-340, 101 S.Ct. 426]; Crist
v. Bretz, supra, 437 U.S. at p. 35 [57 L.Ed.2d at p. 31]; Arizona v. Washington, supra, 434 U.S. at
p. 503 [54 L.Ed.2d at p. 726].) Clearly, this interest was defeated in the present case.

The rule that jeopardy attaches when the jury is sworn or the court as trier of fact begins to hear
evidence, is ’by no means a mere technicality, nor is it a 'rigid, mechanical' rule. It is of course, like
most legal rules, an attempt to impart content to an abstraction.” (Serfass v. United States (1975)
420 U.S. 377, 391 [43 L.Ed.2d 265, 276, 95 S.Ct. 1055].) I would adhere to the rule to preserve
the content of the double jeopardy clause.
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11

I also disagree with the decision that defendant waived any claim of error under Penal Code section
1025 by failing to object to the dismissal of the jury. (Maj. opn., ante, p. 589.)

The majority emphasize that defendant did not object to dismissal of the jury before trial on the
remaining allegations. That is a strange requirement to place on the defendant. According to the
majority he must, in effect, stand up and say, ”Your Honor, I object to your dismissal of the jury
because they have not heard all of the remaining charges and evidence against me.*

Penal Code section 1025 makes the allegation of a prior conviction a matter of proof for the
prosecutor, like any other charge in the indictment or information. The burden is on the prosecution
to establish the valid prior conviction. The majority do not argue otherwise. Penal Code section
1164, subdivision (b), also clearly places on the trial court the obligation to assure itself that the
prior conviction allegations have been dealt with before the jury is discharged. The prosecutor and
the court, therefore, had the burden of assuring that the jury was not dismissed before trial of the
prior conviction allegations. *601

KENNARD, J.
I dissent.

In this case, the trial court discharged the jury immediately after it returned a verdict of guilty but
before the prosecution had presented evidence that defendant had suffered prior felony convictions,
as alleged by the prosecution for purposes of sentence enhancement. The trial court excused the
prosecution's failure to offer this evidence by convening another jury, over defendant's objection,
and giving the prosecution a second chance to prove the enhancement. The majority approves this
procedure on the ground that defendant ”waived* the right to object by not raising the issue when
the first jury was discharged.

By this holding, the majority turns an important rule of trial procedure on its head. Generally, each
party is responsible for presenting its evidence at the appropriate time. If the defense forgets to call
a witness to testify, and the prosecutor knows that the witness has been subpoenaed, the prosecutor
is under no obligation to remind the defense about the witness, or to object before the defense
rests its case. Yet the majority holds that when the prosecutor has neglected to present evidence in
support of a prior conviction allegation that may result in a substantial increase in the defendant's
sentence, the defendant must bring this neglect to the attention of the trial court.
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As I shall explain, our statutory scheme imposes on the trial court the task of ensuring that the jury
is not discharged before the prosecutor has an opportunity to offer evidence that the defendant has
a prior conviction. It is the responsibility of the prosecution to see to it that the trial court gives it
an opportunity to present this evidence. Never before has this court placed upon the defense the
burden of curing the omissions of the court and the prosecutor, and we should not do so in this
case. In addition, because the obligation imposed by the majority could not have been anticipated
by the defense and is wholly unsupported by prior law, the majority's holding should be applied,
if at all, prospectively only.

I.

A party forfeits a legal right by silence only when the law allocates to that party the legal duty or

obligation to speak. "' Our law expressly allocates to the trial court, not the defendant, the obligation
to ensure that the jury is not *602 discharged before it has decided the truth of a prior conviction
allegation. (Pen. Code, § 1164, subd. (b).) Because the obligation is placed on the trial court,

defendant did not forfeit any legal right by failing to object when the trial court erred. 2

! This case, as analyzed by the majority, does not involve the forfeiture of a right by express

consent (see e.g., Redevelopment Agency v. City of Berkeley (1978) 80 Cal.App.3d 158,
166 [143 Cal.Rptr. 633]) or by the intentional relinquishment or abandonment of a known
right (see e.g., Johnson v. Zerbst (1938) 304 U.S. 458, 464 [82 L.Ed. 1461, 1466, 58 S.Ct.
1019, 146 A.L.R. 357]). (See generally, United States v. Olano (1993) U.S. ,
[123 L.Ed.2d 508, 518-521, 113 S.Ct. 1770] [distinguishing waiver and forfeiture]; Freytag
v. Commissioner (1991) 501 U.S.  , . 2[115L.Ed.2d 764, 789-790, 111 S.Ct. 2631,
2647] (conc. opn. of Scalia, J.) [same].)

In my view, this court need not now resolve the constitutional double jeopardy issue because
the decision in this case is governed by existing state statutory and decisional law. Therefore,
I do not express an opinion on the appropriate final resolution of the double jeopardy issue.
I do note, however, that if one accepts the majority's assumption that jeopardy attached to
the alleged prior conviction allegation at the time the jury was sworn (maj. opn., ante, at p.
592), the majority's theory of ” unterminated jeopardy* is, as Justice Mosk has shown in his
dissenting opinion, clearly wrong.

Contrary to the sweeping assertions of the majority (maj. opn., ante, at pp. 589-590), a party's
failure to object does not necessarily result in the forfeiture of a legal right, as the following
examples illustrate.

For instance, when a trial court accepts a plea of guilty without first advising the defendant of the
privilege against self-incrimination, the right to a jury trial, and the right to confront one's accusers,
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as required by decisional law (see, e.g., In re Tahl (1969) 1 Cal.3d 122, 130-133 [81 Cal.Rptr. 577,
460 P.2d 449]; People v. Howard (1992) 1 Cal.4th 1132, 1174-1175 [5 Cal.Rptr.2d 268, 824 P.2d
1315]), the Court of Appeal may reverse the judgment of conviction even if the defendant had
not objected to the trial court's error at the time of the plea. A reversal may also be appropriate
when the trial court fails to instruct on its own motion on the general principles of law relevant
to the issues raised by the evidence. (See, e.g., People v. Wickersham (1982) 32 Cal.3d 307, 323
[185 Cal.Rptr. 436, 650 P.2d 311].) In either instance, the defendant's silence has not resulted in
the forfeiture of any right because the duty to ensure proper advisement of rights and to instruct
on the applicable principles of law is placed on the court, not the defendant.

Similarly, appellate review is not precluded, nor is a defendant's right to have the charges against
him or her proved beyond a reasonable doubt forfeited, by the defendant's failure to object when
the prosecution does not introduce sufficient evidence of an element of the offense charged. (See
Patterson v. New York (1977) 432 U.S. 197, 210 [53 L.Ed.2d 281, 292, 97 S.Ct. 2319]; People
v. Kunkin (1973) 9 Cal.3d 245, 249-250 [107 Cal.Rptr. 184, 507 P.2d 1392, 57 A.L.R.3d 1199].)
Forfeiture does not occur in this situation because it is the prosecution, not the defendant, that
bears the burden of proof.

And, as the majority acknowledges in this case, appellate review of a double jeopardy claim is not
barred by defendant's failure to object on this *603 ground at trial. (Maj. opn., ante, at p. 591.)
The double jeopardy claim is not barred by the failure to object because the defendant is under no
duty to object in order to claim the protection of the constitutional guarantee, and his mere silence
in the face of an ensuing discharge cannot be deemed a waiver. “ (Curry v. Superior Court (1970)
2 Cal.3d 707, 713 [87 Cal.Rptr. 361, 470 P.2d 345]; accord, People v. Superior Court (Marks)

(1991) 1 Cal.4th 56, 77 & fn. 20 [2 Cal.Rptr.2d 389, 820 P.2d 613].)°

3 To support its position, the majority quotes this statement from Doers v. Golden Gate Bridge

etc. Dist. (1979) 23 Cal.3d 180, 184-185, fn. 1 [151 Cal.Rptr. 837, 588 P.2d 1261]: '
“An appellate court will ordinarily not consider procedural defects or erroneous rulings in
connection with relief sought or defenses asserted, where an objection could have been, but
was not, presented ....” ' *“ (Maj. opn., ante, at pp. 589- 590, italics added.) But the majority
apparently fails to appreciate the significance of the qualifying italicized language. The party
seeking relief or asserting a defense may by failing to object forfeit the right because the law
allocates to that party the burden or obligation to act. (See Leland v. Oregon (1952) 343 U.S.
790, 795-796 [96 L.Ed. 1302, 1307-1308, 72 S.Ct. 1002].)

As these examples illustrate, defendant's failure to act results in a forfeiture only if the law imposes

on the defendant an obligation to act. 4
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4 The majority concedes that there are circumstances in which claims may be raised on appeal

in the absence of a timely objection in the trial court. (Maj. opn., ante, at p. 591, fn. 7.) The
majority, however, fails to state a principled legal basis for identifying the ”circumstances*
that may or may not require an objection. As I have shown, the relevant ” circumstance*
is whether the law has allocated the duty to speak to the party against whom the forfeiture
is asserted.

Accordingly, to determine whether a party's failure to object results in the forfeiture of a right, the
threshold inquiry is whether the law has allocated to that party the duty to object.

II.

Penal Code section 1164, subdivision (b) expressly and unambiguously places on the trial court the
obligations pertaining to the discharge of the jury in a case involving prior conviction allegations:
”No jury shall be discharged until the court has verified on the record that the jury has either
reached a verdict or has formally declared its inability to reach a verdict on all issues before it,
including, but not limited to, the degree of the crime or crimes charged, and the truth of any alleged
prior conviction whether in the same proceeding or in a bifurcated proceeding.* (Italics added; see
People v. Bonillas (1989) 48 Cal.3d 757, 772 [257 Cal.Rptr. 895, 771 P.2d 844] [duty of the trial
court to review the form and substance of a jury verdict to ensure its propriety before discharging
the jury]; People v. Superior Court (Marks), supra, 1 Cal.4th at p. 73, fn. 15 [emphasizing the
importance of subdivision (b) of section 1164 as a safeguard against nonconforming verdicts, and
urging strict compliance with statute].) Thus, the Legislature has specifically *604 allocated to
the trial court, not the defendant, the responsibility for ensuring that the jury is not discharged
before it has determined the truth of prior conviction allegations.

In holding that, by not objecting to the trial court's erroneous premature discharge of the jury, the
defendant has forfeited the right to have the truth of the prior convictions determined by the same
jury, the majority circumvents the statutory language imposing on the trial court the obligation not
to prematurely discharge the jury.

I11.

In support of its conclusion that the defendant must object when, after the jury's verdict of guilt,
the trial court erroneously discharges the jury before the prosecution has presented evidence of
defendant's prior convictions, the majority gives three reasons. According to the majority, the
Legislature did not intend to create a ’procedural trap* allowing defense counsel to “ambush *
the trial court. Also, in the majority's view, placing on the defendant the burden to object would
protect the prosecution's statutory right to prove the prior convictions. Additionally, it would
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avoid placing a defense attorney “’in the untenable position of having to choose between honoring
counsel's commitment to the court (that jury trial on the prior conviction allegation would be
waived) and counsel's duty to his or her client (to offer all available defenses to the charges and
allegations contained in the accusatory pleading).”“ (Maj. opn., ante, at p. 591.) These assertions
do not withstand analytical scrutiny.

For more than a century, California law has required that the same jury that determines a
defendant's guilt or innocence on the charged offense make a special finding of the truth of any
prior conviction alleged by the prosecutor. (Pen. Code, §§ 1025, 1158.) For nearly as long, it
has been the law that when the jury fails to return a special verdict as to the truth of the prior
conviction, the court must treat this as a finding “’in favor of the defendant upon the question of
[the] prior conviction[s].” (People v. Eppinger (1895) 109 Cal. 294, 298 [41 P. 1037]; accord, In
re McVickers (1946) 29 Cal.2d 264, 271 [176 P.2d 40]; People v. Morton (1953) 41 Cal.2d 536,
543-544 1261 P.2d 523].) Here, the trial court was neither ” procedurally trapped‘‘ nor "ambushed*
by the defense. The trial court simply violated a clear and well-established legal rule that the court
should not discharge the jury until it has determined the truth of any prior conviction allegations.

I now turn to the majority's assertion that placing on the defendant the burden to object would
safeguard the prosecution's statutory right to prove a *605 prior felony conviction. Because it
is the prosecution that seeks the imposition of the prior felony conviction enhancement and has
the burden of proving the truth of the prior conviction allegation, the prosecution, not the defense,
is at least partially responsible for the erroneous premature discharge of the jury by its failure
to bring the error to the trial court's attention. Our recent decision in People v. Superior Court
(Marks), supra, 1 Cal.4th 56, 77, is instructive. In Marks, the jury's verdict failed to specify
the degree of murder, contrary to the mandate of Penal Code section 1157. By operation of
law, the verdict became fixed at second degree murder. (Pen. Code, § 1157.) We rejected the
prosecution's contention that the application of Penal Code section 1157 deprived the prosecution
of its one complete opportunity to convict. We said: ”"We perceive no unfairness to the People
in our holding. The prosecution is not deprived of its 'one complete opportunity to convict those
who have violated [the] laws.' [Citations.] When the verdict is 'deemed of the lesser degree' by
operation of law, the prosecution bears at least partial responsibility. The consequences of an
irregular verdict are well settled, and nothing precludes the prosecution from calling the deficiency
to the court's attention before it discharges the panel. (See §§ 1161-1164.) Since any failure to do
so results from neglect rather than lack of notice and opportunity to be heard, the People's right
to due process is accordingly not offended. [Citations.] []] The United States Supreme Court has
repeatedly counseled against subjecting a defendant to further proceedings to allow the prosecution
the opportunity to ameliorate trial deficiencies, evidentiary or procedural, that could have been
otherwise timely corrected. [Citations.]* (People v. Superior Court (Marks), supra, 1 Cal.4th at p.
77, fns. omitted.) This court's reasoning in Marks applies with equal force here.
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Here, as in People v. Superior Court (Marks), supra, 1 Cal.4th at page 77, the failure of the defense
to object to the trial court's premature discharge of the jury did not deprive the prosecution of its
one complete opportunity to prove one or more alleged prior convictions. As in Marks, there was
nothing to prevent the prosecution in this case from “calling the problem to the court's attention
before the court discharge[d] the panel, and the prosecution's failure to do so “result[ed] from
neglect rather than lack of notice and opportunity to be heard. As in Marks, defendant should not
have been subjected “’to further proceedings to allow the prosecution the opportunity to ameliorate
trial deficiencies ... that could have been timely corrected.” I perceive no reason not to follow
Marks in this case.

Finally, the majority asserts that not allocating to the defendant the burden of making a timely
objection would place the defense attorney in the untenable position of having to choose between
counsel's “commitment to the court” that jury trial on the prior conviction allegation may
subsequently *606 be waived and counsel's duty to zealously represent the defendant. (Maj. opn.,
ante, at p. 591.) This assertion confuses the roles of the respective parties in a judicial proceeding.

The error in this case—the trial court's discharge of the jury before the prosecution presented
evidence of defendant's prior convictions—was committed by the trial court and was abetted by
the neglect of the prosecution when it failed to bring the error to the trial court's attention. In
a criminal trial, the defense attorney's obligation is to diligently and conscientiously act as an
advocate for the defendant (see, e.g., In re Cordero (1988) 46 Cal.3d 161, 180 [249 Cal.Rptr. 342,
756 P.2d 1370]), not to perform any obligations incumbent on the trial court or to ameliorate the
prosecution's deficiencies at trial. It is the task of the prosecution to allege the prior conviction
in the accusatory pleading (Pen. Code, § 969) and to prove its truth beyond a reasonable doubt
(People v. Morton, supra, 41 Cal.2d at p. 539). Thus, in this case, any duty to object should be
imposed on the prosecution, not the defense. To hold, as the majority does, that defense counsel
must interpose an objection that could result in substantial detriment to the client, and that could
not advance the client's interests, is inconsistent with counsel's responsibilities, is anathema to our
adversarial system, and is contrary to the allocation of the duties and obligations of the participants
in our judicial system.

As we have seen, the majority reallocates the obligations of the respective participants at trial
contrary to well-established law. It also applies its ruling retroactively without any discussion of
the propriety of doing so. If this court is going to impose a new duty on the defense, it should do
so prospectively only.

IV.

In addition to disagreeing with the majority on the objection issue, I disagree that its holding should
be given retroactive application.
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An objection and waiver rule such as the new rule promulgated by the majority may not be
applied retroactively when existing law did not require an objection. In a decision filed only a few
weeks ago, this court held that a defendant's failure to challenge the reasonableness of a probation
condition constituted a waiver of the claim on appeal. As we pointed out: "Reviewing courts have
traditionally excused parties for failing to raise an issue at trial where an objection would have
been futile or wholly unsupported by substantive law then in existence. (People v. Turner (1990) 50
Cal.3d 668, 703 [268 Cal.Rptr. 706, 789 P.2d 887]; *607 People v. Ogunmola (1985) 39 Cal.3d
120, 123, fn. 4 [215 Cal.Rptr. 855, 701 P.2d 1173]; In re Gladys R. (1970) 1 Cal.3d 855, 861 [83
Cal.Rptr. 671, 464 P.2d 127].) By the same token, defendant should not be penalized for failing to
object where existing law overwhelmingly said no such objection was required.* (People v. Welch
(1993) 5 Cal.4th 228, 237-238 [19 Cal.Rptr.2d 520, 851 P.2d 802], italics added, fn. omitted)

To say that the objection requirement imposed by the majority in this case was “wholly
unsupported by substantive law then in existence is an understatement. Our law, underscored by
a consistent pattern of actions by this court, did not previously impose such an obligation.

In 1984, the Court of Appeal's decision in People v. Wojahn (1984) 150 Cal.App.3d 1024
[198 Cal.Rptr. 277] addressed a trial court's premature discharge of a jury. In Wojahn, the jury
was mistakenly discharged, without an objection, before any evidence of the truth of the prior
conviction was offered. (/d. at p. 1032.) Three weeks later, on a motion of the prosecution and over
the objection of the defense, a new proceeding was instituted and the prior conviction allegation
was found to be true. (/bid.) On appeal, the Wojahn court held that the constitutional protection
against being twice placed in jeopardy for the same offense required the striking of the prior
conviction allegation. (/d. at pp. 1032-1035.) This court denied review of the Wojahn decision
on March 21, 1984. Thereafter, this court consistently endorsed the Wojahn holding by denying
review of Courts of Appeal decisions that followed Wojahn, while ordering the depublication of
those decisions that were contrary to Wojahn.

For example, in 1989, the Courts of Appeal issued decisions contrary to Wojahn in People v. Laury
(Cal.App.) A043042 and People v. Casillas (Cal.App.) A043679. This court denied review in
Laury in July 1989; as to Casillas, a petition for review was never filed with this court. Then, in
1990, a Court of Appeal decided People v. Hockersmith (1990) 217 Cal.App.3d 968 [266 Cal.Rptr.
380]. The decision in Hockersmith adhered to the Wojahn holding and criticized the decisions in
both Laury and Casillas. (217 Cal.App.3d at pp. 973-975.) On April 26, 1990, this court denied
the petition for review in Hockersmith, but ordered the decisions in both Laury and Casillas
depublished.

As the First District Court of Appeal in People v. Dee (1990) 222 Cal.App.3d 760 [272 Cal.Rptr.
208] observed: ”The Supreme Court denied a petition for review in Laury on July 20, 1989. There
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was no petition for review in Casillas, which therefore became final on January 16, 1990. A petition
for review in Hockersmith was filed on March 6, 1990. Then, at one *608 fell swoop on April 26,
1990, the Supreme Court denied review in Hockersmith and depublished both Casillas and Laury,
which had long since become final and were not even before the court. This leaves Hockersmith
as the only published post-Wojahn opinion. [q] The message from the Supreme Court is obvious:
Hockersmith and Wojahn were correct, and Laury and the plurality in Casillas were wrong. There
is no other fathomable reason for the Supreme Court's action.* (222 Cal.App.3d at p. 763.) Thus,
by its actions, this court affirmed the continued viability of Wojahn, including the absence of any
requirement of a defense objection.

The majority seeks to evade the import of the Courts of Appeal's decisions and this court's actions
on two grounds. First, the majority asserts that this court's denial of review in some cases and
depublication of other cases do not express this court's view on the merits of those decisions.
Second, the majority claims that because no case has expressly stated that a defendant may argue
on appeal that the trial court violated Penal Code section 1025 after failing to object when the jury
was discharged, it is justified in imposing a previously nonexistent obligation retroactively. (Maj.
opn., ante, at p. 592, fn. 8.) The majority is wrong.

This court's denials of review and orders of depublication in numerous cases following the decision
in People v. Wojahn, supra, 150 Cal.App.3d 1024, cannot simply be dismissed as meaningless. As
the court stated in People v. Dee, supra, 222 Cal.App.3d at pages 764-765: ”We also recognize
that, effective July 1, 1990, new rule 979(e) of the California Rules of Court provides that a
depublication order 'shall not be deemed an expression of opinion of the Supreme Court of the
correctness of the result reached by the decision or of any of the law set forth in the opinion.'
Because the depublication orders in Laury and Casillas predate rule 979(e), we conclude the new
rule does not apply to those orders. We note, however, that given the manner in which the Supreme
Court has dealt with the three post-Wojahn cases, to insist that those depublication orders are
without significance would be to perpetuate a myth.*

The majority's second claim—that full retroactivity of its decision is justified because no case
has expressly stated that the defendant does not have a duty to object to preserve the Penal Code
section 1025 right—is also incorrect. Only a defense attorney with extrasensory powers could
have predicted that this court would impose an obligation to object to the trial court's premature
discharge of the jury. Such an objection is directly contrary to the interest of counsel's client, the
defendant. In addition, it is unreasonable to expect defense counsel to understand our prior law as
requiring, based on identical facts, an objection on statutory grounds but not *609 double jeopardy
grounds. A conscientious attorney researching the issue or carefully tracking the development
of the law in this area would have concluded, based on the overwhelming authority, not only
that an objection was not required, but also that the making of such an objection could constitute
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ineffective assistance of counsel. If, as it has done here, this court is going to ignore the statutes
and prior decisional law, it should at least follow the rules of prospectivity it has established.

V.

In this case the majority imposes a forfeiture of defendant's statutory right to a determination of
the truth of prior conviction allegations by the same jury that determined guilt or innocence on the
charged offense even though defendant had no legal duty or obligation to speak. In doing so, the
majority places on defendant an obligation that the Legislature has expressly placed on the trial
court, and relieves the prosecution from the consequences of its neglect. The majority's conclusion
is contrary to both statutory and decisional law, and the retroactive application of its holding is
fundamentally unfair.

I would amend the judgment by striking the prior conviction sentence enhancements and affirm
the judgment as so amended.

Appellant's petition for a rehearing was denied September 16, 1993. Mosk, J., and Kennard, J.,
were of the opinion that the petition should be granted. *610

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		People v. Saunders, (1993) 5 Cal.4th 580



